ST. JOHNS Rl VER WATER MANAGEMENT DI STRI CT

JUDGE RAY and GERRA GATLI N

SIRWWD F.OR 97-1731
Petitioners, 97-1732

DOAH CASE NOCS. 97- 0803

VS. 97- 0804
CONSQOLI DATED

ST. JOHNS RI VER WATER

MANAGEMVENT DI STRI CT, and

DEPARTNVENT OF TRANSPORTATI ON,

Respondent s.

FI NAL ORDER

Pursuant to notice, the D vision of Adm nistrative Hearings
(DOAH), by its duly designated Adm nistrative Law Judge, the
Honor abl e Donald R Al exander, held a formal adm nistrative
hearing in the above-styled case on May 30, 1997, in Maccl enny,
Fl ori da.

A.  APPEARANCES

For Petitioners: J. Victor Barrios, Esquire
1026 East Park Avenue
Tal | ahassee, Florida 32301-1673

Susan K. S. Scarcelli, Esquire
Post O fice Box 3399
Tanmpa, Florida 33601-3399

For Respondent: Nancy B. Barnard, Esquire
(St. Johns River Post O fice Box 1429
Wat er Managenent Pal atka, Florida 32178-1429
District)

For Respondent: Francine M Ffol kes, Esquire
(Depart nent of Mary S. MIler, Esquire
Transportation) Haydon Burns Buil di ng

Mail Station 58
Tal | ahassee, Florida 32399-0458

On July 14, 1997, M. Al exander submtted to the St
Johns River Water Managenent District (hereinafter referred to
as the "District"), and all other parties to this proceeding, a
Recomended Order, a copy of which is attached hereto as Exhibit



"A." The District received the Recommended Order on July 16,
1997. On July 31, 1997, Petitioners tinmely filed Exceptions to
t he Recommended Order. Additionally, on July 31, 1997, the
District filed its Exceptions to Recommended Order. On

August 11, 1997, the District filed its Response to Petitioners
Exceptions. On August 12, 1997, the Departnent of
Transportation (hereinafter referred to as the "Departnent")
filed its Response to Petitioners' Exceptions and its Response
to the District's Exceptions to Recomended Order. On

August 12, 1997, Petitioners filed their Response to the
District's Exceptions to Recommended Order. This matter then
cane before the Governing Board on August 12, 1997, for final
agency action.

B. STATEMENT OF THE | SSUES

The issues in this case are:

(1) Whether the Respondents' notions to dism ss the anmended
petitions should be granted on the ground they were not tinely
filed; and

(2) Whether the tine limtation for filing a request for an
adm ni strative hearing was equitably toll ed.

C. RULI NGS ON EXCEPTI ONS

STANDARD OF REVI EW

The rul es regardi ng an agency's consi deration of exceptions
to a recoomended order are well established. An agency may not
reject or nodify the findings of fact of an adm nistrative | aw
j udge contained in the recomended order unless the agency first
determines froma review of the entire record that the findings
of fact were not based upon conpetent substantial evidence, or
that the proceedi ngs on which the findings were based did not
conply with the essential requirenents of law. Section
120.57(1)(j), Fla. Stat. (1996 Supp.). |If an adm nistrative |aw
judge's finding is supported by any conpetent substanti al
evi dence from which the finding could reasonably be inferred,
then it cannot be disturbed. Berry v. Dept. of Environnental
Regul ati on, 530 So. 2d 1019, 1022 (Fla. 4th DCA 1988) (construing
simlar |anguage formerly wth section 120.57(1)(b)10., Fla.
Stat.). The issue is not whether the record contains evidence
contrary to the admnistrative | aw judge's finding, but whether
the finding is supported by any conpetent substantial evidence.
Fl ori da Sugar Cane League v. State Siting Board, 580 So. 2d 846,
851 (Fla. 1st DCA 1991). The term "conpetent substanti al
evi dence" relates not to the quality, character, convincing
power, probative value or weight of the evidence, but refers to




t he exi stence of sone quantity of evidence as to each essenti al
elenent and as to the legality and adm ssibility of that
evi dence. Scholastic Book Fairs v. Unenpl oynent Appeal s
Comm ssion, 671 So. 2nd 287, 289n.3 (Fla. 5th DCA 1996).

1. PETITIONERS EXCEPTION 1:

Petitioners take exception to finding of fact 13. 1In the
acconpanyi ng argunent, Petitioners take exception to the
Adm ni strative Law Judge's finding that the "receiving water"
for stormwater discharge is the St. Marys River rather than the
South Prong of the St. Marys River. This finding is supported
by conpetent substantial evidence consisting of the testinony of
M. Patrick M Frost (T: 199-201; 206-207) and by St. Johns
Ri ver Water Managenent District's Exhibits 1, 2, 3, and 4.
Therefore, Petitioners' exception 1 is rejected.

2. PETITI ONERS EXCEPTI ON 2:

Petitioners take exception to part of finding of fact 26.
Fi nding of fact 26 states:

Even though they did not read the notice, petitioners
contend that it was "confusing and m sleading to
readers."” First, they point out that the | egal notice
identifies the receiving water as the St. Mary's
River. Both the application and technical report of
the District staff, however, identified the receiving
water as the South Prong St. Mary's River. The South
Prong St. Mary's River flows north and south and
crosses under U S. Hi ghway 90 at the bridge

repl acenent site. It eventually flows into the St
Mary's River, which is approximately six mles further
north and forns the boundary between Florida and
Georgia in that area. Therefore, the notice was
technically correct since the St. Mary's River is the
ultimate receiving water fromthe small tributary.
Even if the notice erred in this respect, the error
was i mmaterial and would not mslead the reader. This
i s because the cited sections, township, ranges and
road being inproved are all at least five mles south
of the St. Mary's River, and thus the notice could
not lull readers into believing that the project would
actually be closer to that river, sonme six mles to

t he north.

Petitioners take exception to the Adm nistrative Law
Judge's statenent that "[e]ven if the notice erred in [respect
to namng the St. Marys River as the receiving water], the error
was i mmaterial and would not mslead the reader.” Petitioners



assert that naming the St. Marys River as the receiving water in
the notice is not immaterial as the receiving water is both
practically and technically pertinent as correctly identified by
District staff. Essentially, Petitioners seek the Governing
Board to rewei gh the evidence and reject the follow ng two
findings: (1) that the receiving water is the St. Marys River
(finding of fact 13); and (2) that the notice was technically
correct since the St. Marys River is the ultimte receiving
water fromthe smaller tributary (finding of fact 26).

However, the Governing Board is not free to weigh the evidence
or to otherwse interpret the evidence to fit an ultimate
conclusion, but is limted to determ ning whether particul ar
findings of fact are based upon any conpetent substanti al

evi dence or that proceedings in which findings were based did
not conply with essential requirenents of law. Goin v.

Comm ssion on Ethics, 658 So. 2d 1131, 1139 (Fla. 1st DCA 1995);
Heifetz v. Departnment of Business Regulation, 475 So. 2d 1277,
1281 (Fla. 1st DCA 1985). Accordingly, the Governing Board wl|
not wei gh the evidence presented in this proceeding and will not
substitute its findings of fact for the findings of fact of the
Adm ni strative Law Judge.

The first issue raised in Petitioners' exception 2 is
whet her there exists any conpetent substantial evidence to
support the Adm nistrative Law Judges finding of fact that the
St. Marys River is the receiving water. This is the sanme issue
as was addressed in Petitioners' exception 1. As indicated
above, finding of fact 13 is supported by conpetent substanti al
evidence. Petitioners' exception 2, as it relates to finding
that the St. Marys River is the receiving body, is rejected for
t he sane reasons given above for rejecting Petitioners
exception 1.

The second issue in Petitioners' exception 2 is whether the
Adm ni strative Law Judge's finding that the notice was
technically correct. A review of the conplete record to this
proceedi ng denonstrates that the Adm nistrative Law Judge's
finding that "the notice was technically correct since the St.
Mary's River is the ultimte receiving water fromthe smaller
tributary” is supported by conpetent substantial evidence
consisting of the testinony of M. Patrick M Frost (T: 199-201
206-207). Therefore, Petitioners' exception 2 as it relates to
the finding that the notice was technically correct is rejected.
Section 120.57(1)(j), Fla. Stat. (1996 Supp.).

The third issue raised in the argunment acconpanyi ng
exception 2 is if namng the St. Marys R ver as the receiving
water in the notice was error, was the error "immterial."
Petitioners argue that the issue regarding the receiving body is
not "immterial." Petitioners state that "the Admnistrative



Law Judge acknow edges that the District's position is that,

: the receiving body is the South Prong St. Mary's R ver."'
To the contrary, the Adm nistrative Law Judge nerely

acknow edged that the "technical report of the District staff.
: identified the receiving water as the South Prong St.
Mary's River."

Mor eover, the Adm nistrative Law Judge did not find the
notice in error. The statenent that "[e]ven if the notice erred
in this respect, the error was immaterial and woul d not m sl ead
the reader"” is obiter dictum That is, this conclusion of |aw
based on supposition and not finding of fact, is not essenti al
to the outcone of this proceeding. Although this conclusion of
law i s neither based upon a finding of fact, nor essential to
the outconme of this proceeding, the Governing Board is not
required by lawto reject it. Therefore, Petitioner's exception
2 as it relates to this conclusion of lawis rejected as
irrelevant and immterial to any portion of the outcone of this
pr oceedi ng.

3. PETITIONER S EXCEPTI ON 3:

Petitioners take exception to part of finding of fact 20.
Petitioners argue that the |ast sentence of finding of fact 20,
whi ch provides that there is no evidence that the Departnent of
Transportation provided certain ownership infornmation with the
intent to mslead the District, is irrelevant to this
proceedi ng.?> The Governing Board may not reject or nodify this
finding of fact, in whole or in part, unless it is not supported
by conpetent substantial evidence or that the proceedi ngs on
whi ch the findings were based did not conply with the essenti al
requi renents of law. Section 120.57(1)(j), Fla. Stat. (1996

Supp.).

The question is did the proceedings conply with the
essential requirenents of |aw? Petitioners would answer "no."
Underlying Petitioners exception is the unstated proposition
that the adm ssion of irrelevant evidence violated the essenti al
requi renents of law. Section 120.569(2)(e), Florida Statutes
(1996 Supp.), states that irrelevant, immaterial, or unduly
repetitious evidence shall be excluded. The finding of fact
that the Departnent did not intend to mslead the District is
not probative as to the issue of tinmeliness of filing the
petition. However, Petitioners raised the issue of equitable
tolling as an affirmative defense to the District and the
Department's Motions to Dismss. Wether or not the Departnent
intended to mslead the District is relevant to the issue of
equitable tolling as raised by Petitioners. The |ast sentence
of this finding of fact is supported by conpetent substanti al



evi dence consisting of the testinony of M. Van Hunphreys (T:
109, 129-130). Therefore, Petitioners' exception 3 is rejected.

4. DI STRICT' S EXCEPTI ON 1:

The District takes exception to part of finding of fact 16.
In the last sentence of finding of fact 16, the Adm nistrative
Law Judge states that "a request for a hearing was not filed by
petitioners by the August 10 deadline." The District takes
exception to the finding that the deadline for filing a petition
occurred on August 10. This finding is not supported by any
conpet ent substantial evidence fromwhich the finding could
reasonably be inferred. Therefore, finding of fact 16 is
nodi fied by striking the | ast sentence of the paragraph.

5. DI STRICT'S EXCEPTI ON 2:

The District takes exception to part of finding of fact 40.
In the first sentence of finding of fact 40, the Admnistrative
Law Judge stated that "[i]n | ate Septenber 1996, Cortopassi
t el ephoned Wal | ace and advi sed himthat a further review of her
files revealed that two permts had been issued for the

project.” In support of its exception, the District argues that
t he evi dence showed that M. Wallace called Ms. Cortopassi. M.
Peter M chael Wallace testified that he called Ms. Hel en
Cortopassi "at the end of Septenmber . . ." (T: 235, 251) The

record is vacant of any conpetent substantial evidence that
woul d support the Adm nistrative Law Judge's finding that M.
Cortopassi called M. Wallace in |ate Septenber. However, the
testimony of M. Wallace supports the finding that M. Wll ace
called Ms. Cortopassi. Therefore, finding of fact 40 is

nodi fied to reflect that M. Wallace called Ms. Cortopassi.

6. DISTRICT'S EXCEPTI ON 3:

The District takes exception to finding of fact 43 on the
grounds that the proceedi ngs on which the findings were based
did not conply with essential requirenents of |law pursuant to
section 120.57(1)(a)9., Florida Statutes.® Essentially, the
District argues that evidence of the location of the stormwater
detention pond with respect to wetlands is not relevant to the
i ssues presented in this proceeding and therefore, should not
have been admtted. Questions relating to the admssibility of
evidence are | egal questions rather than factual questions. See
Depart ment of Professional Regulation v. Melvin S. Wse, MD.
575 So. 2d 713, 716 (Fla. 1st DCA 1991). Irrelevant evidence
shal | be excluded from Chapter 120 proceedi ngs. Section
120.569(2)(e), Fla. Stat. (1996 Supp.).




In its argunent acconpanyi ng exception 3, the District
asserts that "[Db]ecause the area of disputed wetlands is within
t he geographical area of the notices, the delineation of
wet | ands woul d not have altered the noticing that occurred.
Therefore, the correctness of the delineation of the wetlands is
a substantive issue regarding the nerits of the case and not
relevant* in the hearing on whether the District provided a
clear point of entry to the Gatlins." On the other hand,
Petitioners, in their Response to [the District's] Exceptions
contend that the evidence was admtted as it related to noticing
and point of entry, and not the nerits of the permt.

We agree that the issue of whether or not part of the
stormnvater pond is located in wetlands is a substantive issue
applicable to the nerits of Petitioners' case. However, we nust
expl ore whether or not the evidence regarding the delineation of
the stormmater pond is relevant to determ ni ng whether or not
the District provided Petitioners adequate notice thereby
creating a clear point of entry into an admnistrative
pr oceedi ng.

Petitioners proffered evidence regarding the delineation of
the stormmater pond in order to show that they woul d have
received different notice that would have alerted themto the
Departnent's activities. Nevertheless, the issue in this
proceedi ng i s whether the notices provided were adequate to
create a clear point of entry to an adm ni strative proceedi ng.
These are two different issues. Evidence allegedly
denonstrating that a different notice would provi de adequate
notice is not relevant to proving whether the notices provided
wer e adequate. Furthernore, evidence regarding the delineation
of the stormwater pond is not relevant to determ ni ng whet her
the doctrine of equitable tolling applies to the Petitioners, or
whet her the doctrine of reasonable inquiry (asserted by the
Departnent at the hearing) inposed an adequate basis for a
finding of inplied actual notice. Accordingly, finding of fact
43 is irrelevant; as such, it violates Section 120.569(2)(e),
Florida Statutes (1996 Supp.).

The Adm ni strative Law Judge erred in admtting evidence
regardi ng the delineation of the stormvater pond. To this
extent, the proceedings on which finding of fact 43 was based
did not conply with essential requirenents of |law pursuant to
section 120.57(1)(j), Florida Statutes. The conpetency of
evidence refers to its adm ssibility under the |egal rules of
evi dence. Scholastic Book Fairs v. Unenpl oynent Appeal s
Conmi ssion, 671 So. 2d 287, 289n.3 (Fla. 5th DCA 1996).
| nadm ssi bl e evidence is not conpetent. Thus, finding of fact
43 is not supported by any conpetent substantial evidence. For
t he foregoing reasons, finding of fact 43 is rejected.




ACCORDI N&Y, | T IS HEREBY ORDERED:

Based on the foregoing and the conplete review of the
record in this proceeding, the Recormended Order dated June 14,
1997. a copy of which is attached hereto as Exhibit A is
adopted as nodified by this Final Order. The Departnent of
Transportation and the St. Johns River Water Managenent
District's Motions to Dismss First Arended Petition for Forma
Adm ni strative Hearing on permt no. 4-003-00 OGin St. Johns
Ri ver Water Managenent District File of Record 97- 1731 ( DOAH
Case No. 97-0803) are GRANTED. The Departnent of Transportation
and the St. Johns River Water Managenent District's Mtions to
Dismss First Anended Petition for Formal Adm nistrative Hearing
on permt no. 12-003-0C0A Gin St. Johns River Water Managenent
District File of Record 97-1732 (DOAH Case No. 97-0804) are
GRANTED. Petitioners, Judge Ray Gatlin and Gerra Gatlin's First
Amended Petition for Formal Adm nistrative Hearing on permt no.
4-003-00 0OGis DISMSSED with prejudice. Petitioners, Judge Ray
Gatlin and Gerra Gatlin's First Amended Petition for
Formal Adm nistrative Hearing on permt no. 12-003-C0A G is
DI SM SSED wi t h prejudice.

DONE AND ORDERED this 13th day of August 1997, in Pal atka,
Put nam County, Florida.

ST. JOHNS RI VER WATER
MANAGEMENT DI STRI CT

BY:
W LLI AM SEGAL,
GOVERNI NG BOARD
CHAI RVAN

RENDERED t his 14th day of Aug. 1997.

BY:
PATRICIA C. SCHULTZ
DI STRI CT CLERK

ENDNOTES

1/ 1t is noted that the statenment "the error was immterial" is
a conclusion of law. Although the statement is made in the
section entitled "Findings of Fact;" this agency is not bound by
| abel s affixed by the Adm nistrative Law Judge to findings of
fact and conclusions of law. See, Battaglia Properties Ltd v.




Florida Land and Water Adjudi catory Comm ssion, 629 So. 2d 161
(Fla. 5th DCA 1993).

2/ During the hearing, Petitioners' did not object to the
adm ssion of testinony of the Departnment of Transportation's
intent to mslead the D strict.

3/ The District's cite to section 120.57(1)(a)9., Florida
Statutes, is incorrect. The correct cite is 120.57(1)(j),
Florida Statutes (1996 Supp.). Section 120.57 was substantially
rewor ded by Chapter 96-159, Laws of Florida (1996).

4/ The District objected to the admssibility of any testinony

addressing the location of the stormnater pond as not rel evant
to the issues before the Adm nistrative Law Judge. (T: 229)

NOTI CE OF RI GHTS

1. Any substantially affected person who clains that final
action of the District constitutes an unconstitutional taking of
property w thout just conpensation may seek review of the action
in circuit court pursuant to Section 373.617, Florida Statutes,
and the Florida Rules of Cvil Procedures, by filing an action
wi thin 90 days of rendering of the final D strict action.

2. Pursuant to Section 120.68, Florida Statutes, a party
who is adversely affected by final District action may seek
review of the action in the district court of appeal by filing a
notice of appeal pursuant to Fla.R App. 9.110 within 30 days of
the rendering of the final D strict action.

3. Aparty to the proceeding who clains that a District
order is inconsistent with the provisions and purposes of
Chapter 373, Florida Statutes, may seek review of the order
pursuant to Section 373.114, Florida Statutes, by the Land and
Wat er Adj udi cat ory Conm ssion (Conm ssion) by filing a request
for reviewwth the Comm ssion and serving a copy on the
Departnent of Environnental Protection and any person naned in
the order within 20 days of adoption of a rule or the rendering
of the District order.

4. A D strict action or order is considered "rendered"
after it is signed by the Chairman of the Governing Board on
behal f of the District and is filed by the District O erk.

5. Failure to observe the relevant tinme frames for filing
a petition for judicial review as described in paragraphs #1 or
#2 or for Comm ssion review as described in paragraph #3 w ||
result in waiver of that right to review.



CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing NOTl CE OF RI GHTS
has been furnished by United States Mail to:

VI CTOR BARRI OGS, ESQ
1026 EAST PARK AVENUE
TALLAHASSEE FL 32301-1673

At 4:00 P.M this 14TH day of AUGUST, 1997

PATRICIA C. SCHULTZ

DI STRI CT CLERK

St. Johns River Water

Post O fice Box 1429
Pal at ka, Florida 32178-1429

CERTI FIED MAIL # P182 700 014 Managenent District

NOTI CE OF RI GHTS

1. Any substantially affected person who clains that final
action of the District constitutes an unconstitutional taking of
property w thout just conpensation may seek review of the action
in circuit court pursuant to Section 373.617, Florida Statutes,
and the Florida Rules of Cvil Procedures, by filing an action
wi thin 90 days of rendering of the final D strict action.

2. Pursuant to Section 120.68, Florida Statutes, a party
who is adversely affected by final District action may seek
review of the action in the district court of appeal by filing a
notice of appeal pursuant to Fla.R ApP. 9.110 within 30 days of
the rendering of the final D strict action.

3. Aparty to the proceeding who clains that a District
order is inconsistent wwth the provisions and purposes of
Chapter 373, Florida Statutes, may seek review of the order
pursuant to Section 373.114, Florida Statutes, by the Land and
Wat er Adj udi cat ory Conm ssion (Conm ssion) by filing a request
for reviewwth the Comm ssion and serving a copy on the
Departnent of Environnental Protection and any person naned in
the order within 20 days of adoption of a rule or the rendering
of the District order.




4. A D strict action or order is considered "rendered"
after it is signed by the Chairman of the Governing Board on
behal f of the District and is filed by the District derk.

5. Failure to observe the relevant time frames for filing
a petition for judicial review as described in paragraphs #1 or
#2 or for Comm ssion review as described in paragraph #3 w |
result in waiver of that right to review.

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing NOTl CE OF RI GHTS
has been furnished by United States Mail to:

SUSAN K S SCARCELLI ESQ
PO BOX 3399
TAMPA FL 33601- 3399

At 4:00 P.M this 14TH day of AUGUST, 1997

PATRICIA C. SCHULTZ

DI STRI CT CLERK

St. Johns River Water
Managenent District

Post O fice Box 1429
Pal at ka, Florida 32178-1429

CERTI FI ED MAIL # P182 700 015

NOTI CE OF RI GHTS

1. Any substantially affected person who clains that final
action of the District constitutes an unconstitutional taking of
property w thout just conpensation nmay seek review of the action
in circuit court pursuant to Section 373.617, Florida Statutes,
and the Florida Rules of Cvil Procedures, by filing an action
wi thin 90 days of rendering of the final D strict action.

2. Pursuant to Section 120.68, Florida Statutes, a party
who is adversely affected by final District action may seek
review of the action in the district court of appeal by filing a
notice of appeal pursuant to Fla.R App. 9.110 within 30 days of
the rendering of the final District action.




3. Aparty to the proceeding who clains that a District
order is inconsistent wwth the provisions and purposes of
Chapter 373, Florida Statutes, may seek review of the order
pursuant to Section 373.114, Florida Statutes, by the Land and
Wat er Adj udi cat ory Conm ssion (Conm ssion) by filing a request
for reviewwth the Comm ssion and serving a copy on the
Departnent of Environnental Protection and any person naned in
the order within 20 days of adoption of a rule or the rendering
of the District order.

4. A D strict action or order is considered "rendered"
after it is signed by the Chairman of the Governing Board on
behal f of the District and is filed by the District O erk.

5. Failure to observe the relevant time frames for filing
a petition for judicial review as described in paragraphs #1 or
#2 or for Comm ssion review as described in paragraph #3 w ||
result in waiver of that right to review.

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing NOTl CE OF RI GHTS
has been
furnished by United States Mail to:

FRANCI NE M FFOLKES ESQ
MARY S M LLER ESQ
HAYDON BURNS BUI LDI NG
MAI L STATI ON 58
TALLAHASSEE FL 32399- 0458

At 4:00 P.M this 14TH day of AUGUST, 1997

PATRICIA C. SCHULTZ

DI STRI CT CLERK

St. Johns River Water
Managenent District

Post O fice Box 1429
Pal at ka, Florida 32178-1429

CERTI FIED MAIL # P182 700 016




STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JUDGE RAY and GERRA GATLI N,

Petitioners,

)
)
g
VS. ) Case Nos. 97-0803
) 97- 0804
ST. JOHNS RI VER WATER )
MANAGEMENT DI STRI CT and )
)
)
)
)

DEPARTMENT OF TRANSPORTATI ON,

Respondent s.

RECOMMVENDED CORDER

Pursuant to notice, these matters were heard on May 30,
1997, in Macclenny, Florida, by Donald R Al exander, the assigned
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioners: J. Victor Barrios, Esquire
1026 East Park Avenue
Tal | ahassee, Florida 32301-1673

Susan K. S. Scarcelli, Esquire
Post O fice Box 3399
Tanmpa, Florida 33601-3399

For Respondent: Nancy B. Barnard, Esquire

( STRWWD) Post O fice Box 1429
Pal at ka, Florida 32178-1429

For Respondent: Francine M Ffol kes, Esquire

( DaOT) Mary S. MIler, Esquire

Haydon Burns Building, Ml Station 58
Tal | ahassee, Florida 32399-0458



STATEMENT OF THE | SSUE

The i ssues are whether respondents’ notions to dism ss the
anmended petitions should be granted on the ground they were not
tinely filed, or whether the time limtation for filing a request
for hearing was equitably tolled.

PRELI M NARY STATEMENT

These cases began on Decenber 20, 1996, when petitioners,
Judge Ray and Gerra Gatlin, filed petitions with respondent, St.
Johns River \Water Managenent District, seeking to contest the
i ssuance of two permits to respondent, Departnent of
Transportation. Mre specifically, Case No. 97-0803 involves a
chal l enge to the issuance of a nmanagenent and storage of surface
waters permt issued on August 10, 1993, while Case No. 97-0804
i nvol ves a challenge to the issuance of a wetlands resource
managenent permt issued the sane date.

On February 7, 1997, petitioners filed anended petitions
seeking to invoke the doctrine of equitable tolling because the
applications and notices allegedly contained "fal se and
m sl eadi ng statenents.” Thereafter, notions to dism ss the
anended petitions were filed by respondents. The cases were
referred to the Division of Adm nistrative Hearings on February
24, 1997, with a request that an Adm nistrative Law Judge be
assigned to conduct a hearing. On March 20, 1997, the cases were
consol i dated on the undersigned s own notion.

By order dated April 21, 1997, a final hearing on the



nmotions to dismss was schedul ed on May 20, 1997, in Tall ahassee,
Florida. The matters were continued on the undersigned s own
nmotion to May 30, 1997, in Mccl enny, Florida.

At final hearing, petitioners presented the testinony of
Peter M Wall ace, an environnmental consultant and accepted as an
expert in wetland jurisdiction and wetland site assessnent; and
Judge Ray Gatlin. Also, they offered petitioners’ exhibits 1 and
3-8. Al exhibits were received except exhibit 7. The
Departnent of Transportation presented the testinony of Keith E
Couey, public involvenent coordinator; James Kni ght, project
engi neer; Van Hunphreys, permt coordinator; Alex G Paul, senior
right-of-way agent; and Debra S. Babb, senior attorney. Also, it
of fered DOT exhibits 1-37. Al exhibits were received except
exhibits 15-19. The St. Johns River Water Managenent District
presented the testinony of Patrick M Frost, assistant director
of the departnment of resource managenent. Also, it offered
District exhibits 1-6. All exhibits were received in evidence.
Finally, the Departnment of Transportation's pending notion for
of ficial recognition has been granted.

The transcript of hearing (two volunes) was filed on June
11, 1997. Proposed findings of fact and concl usions of |aw were
filed by the parties on June 20, 1997, and they have been

considered in the preparation of this Recomended O der



FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:
A.  Background

1. Petitioners, Judge Ray and Gerra Gatlin (petitioners or
Gatlins), owm a parcel of real property in the central portion of
Baker County, Florida, generally |ocated to the north of U S
H ghway 90 between A en St. Mary and Maccl enny, Flori da.
Respondent, St. Johns River Water Managenent District (District),
is the state agency charged with the responsibility of issuing
Wat er Resource Managenent (WRM) and Managenent and Storage of
Surface Water (MSSW permts within its boundaries. Respondent,
Departnent of Transportation (DOT), is a state agency charged
with the responsibility of maintaining the state highway system

2. On April 27, 1993, DOT filed two applications with the
District seeking MSSWand WRM permits for a road w deni ng and
bri dge repl acenent project on State Road 10, also known as U. S
H ghway 90, in Baker County. After notices of receipt of
application and intent to grant the applications were published
in a local newspaper on June 3 and July 22, 1993, respectively,
and no requests for a hearing were received, the District issued
the two permts on August 10, 1993.

3. On Decenber 20, 1996, or 1,216 days after the permts

had been issued, petitioners filed their petitions for



adm ni strative hearing to contest the issuance of the permts.
The petition challenging the MSSWpermt has been assigned Case
No. 97-0803 while the challenge to the issuance of a WRM perm t
has been assigned Case No. 97-0804. As anended on February 10,
1997, the petitions generally allege that the Gatlins were not
gi ven actual notice of the WRM application as required by a
District rule, DOT supplied inaccurate or false information in
the applications as to the ownership of the property on which a
portion of the work was to be perforned, and the District's
noti ce was confusing and m sl eading. Because of this, they
contend the tine limtation for challenging the permts was
equitably tolled. Mtions to dismss the anended petitions on
the ground they are untinely have been filed by the District and
DOT, and they are the subject of these proceedi ngs.

B. Events Prior to |Issuance of the Permts

4. As early as 1990 or 1991, the DOT began planning for
certain inprovenents to State Road 10 from County Road 125 in
Gen St. Mary, Florida, east to State Road 121 in Maccl enny,
Florida. The work involved the widening of the road fromtwo to
four | anes and replacing an existing bridge. Excluding the work
within the two nunicipalities, the total I ength of the project
was | ess than two mles.

5. On April 23, 1991, the DOT sent all property owners
along U S. Hghway 90 a letter advising that a public neeting

woul d be held on May 16, 1991, to discuss the proposed



i nprovenents. Al though DOT records indicate that petitioners
were on the mailing list, petitioners deny that they ever
received a letter. In addition to a personal letter to each
owner, notice of the neeting was published in a | ocal newspaper.
6. Another neeting with owers of property adjacent to
U S. H ghway 90 was held on August 13, 1992, concerning the
proposed project. Although a letter was sent to all property
owners on July 21, 1992, advising that such a neeting would be
hel d, petitioners deny that they ever received one. A notice of
the neeting was al so published in a | ocal newspaper.

a. The MBSW permt

7. On April 23, 1993, DOT filed with the District an
application, with various attachnents, seeking the issuance of a
MSSW permt. |If approved, the permt would authorize DOT to
construct surface water works, including the treatnent of
stormvat er runoff by wet detention ponds, on an approxi mately

el even acre site. The application described the project as

fol | ows:

The proposed facility typical section wll be

a four-lane roadway with a center turn | ane

through Aen St. Mary and uni ncor por at ed

Baker Co. [T]hrough Maccl enny, the typical

section will be a two-1ane roadway with a

center turn | ane.

8. It further described the location of the project as

fol | ows:

The segnent of SR 10 (US 90) presented in
this application begins approxi mately 500
feet west of the intersection of SR 10 and CR



125 and runs east to the intersection of SR
10 and SR 121. The project is located in
Section 36, Township 2 south, and Range 21
east and Sections 31 and 32, Township 2
sout h, and Range 22 east in Baker County.

9. In answer to a question regardi ng who owned the works to
be constructed, DOT identified itself as the owner. The
application did not require, however, that an applicant certify
that it was the present owner of the property on which the
proposed works were to be constructed. In fact, DOT followed its
standard practice of not filling in the areas on the application
formthat asked for "Project Acreage" and "Total Acreage Omed"
because it did not know exactly how nmuch property it would need
to acquire through exercise of its power of em nent domain until
the District had approved the design of the proposed surface
water works. It was clear, however, that DOT had the ability and
intention to acquire whatever property was needed through em nent
domai n proceedi ngs.

10. Attached to the application were certain sketches.

They di d not depict the stormdetention pond which was to be
built on the Gatlins' property.

11. Under an applicable District rule and statute, the
District was required to give actual notice of the application
only to persons who had previously filed a witten request for
such notice. Because petitioners had not nmade such a request,

they were not given actual notice. 1In the absence of a witten

request, the statute allows constructive notice of the agency’s



i ntended action to be provided by publication in a newspaper of
general circulation in the county in which the work is to be
performed. The specific requirenents for this notice are found
in Rule 40C1.511(5), Florida Adm nistrative Code. They include
"a brief description of the proposed activity and its |location,"”
"l ocation of the application,” "statenment of the District's
i ntended action," "schedul ed date of Board action," and
"notification of adm nistrative hearing opportunity.”

12. On July 22, 1993, the District published notice of its

i ntended agency action in The Baker County Press, a weekly

newspaper of general circulation published in Maccl enny, Florida.
The notice read, in pertinent part, as follows:

The District gives notice of its intent to
issue a permt to the follow ng applicant on
August 10, 1993:

FLORI DA DEPARTMENT OF TRANSPORTATION, P. O
Box 1089, Lake City, Fla., 32056, application
#4- 003- 0010AG. The project is located in
Baker County, Sections 31, 32 & 36, Township
02 South, Ranges 21 & 22 East. The
application is for the CONSTRUCTI ON CF A
SURFACE WATER MANAGEMENT SYSTEM ASSCOCI ATED

W TH THE W DENI NG OF SR 10 (U.S. 90) FROM CR
125 TO SR 121. The receiving waterbody is
the St. Mary's River.

The file containing the above-listed
application is available for inspection
Monday t hrough Friday except for |egal
hol i days, 8:00 amto 5:00 pmat the St. Johns
Ri ver Water Managenent District headquarters
or the appropriate field office. The
District will take action on the permt
application |listed above unless a petition
for an admnistrative hearing is filed
pursuant to the provisions of section 120.57,
F.S., and section 40C-1.511. A person whose



substantial interests are affected by the
District’s proposed permtting decision
identified above may petition for an

adm ni strative hearing in accordance with
section 120.57, F.S. Petitions nust conply
with the requirenents of Florida

Adm ni strative Code Rules 40C- 1.111 and 40C
1.521 and be filed with (and received by) the
District CAerk, P.O Box 1429, Pal atka,

Fl orida 32178-1429. Petitions nust be filed
within fourteen (14) days of publication of
this notice or within fourteen(14) days of
actual receipt of this intent, whichever
occurs first. Failure to file a petition
within this tinme period shall constitute a
wai ver of any right such person may have to
request an admnistrative determ nation
(hearing) under Section 120.57, F.S.,
concerning the subject permt application.
Petitions which are not filed in accordance
wi th the above provisions are subject to

di sm ssal

Thus, the notice provided a brief description of the project and
its location, the location of the application, the D strict's
intended action, the scheduled date of Board action, and
notification as to the right of a hearing.

13. Although petitioners acknow edge that they never read
the notice, they contend that, even if they had read it, the
noti ce was nonet hel ess m sl eadi ng and confusing in several
respects. First, they point out that the | egal notice identified
the receiving waterbody as the St. Mary's River. The
application, however, identified the receiving water as the South
Prong St. Mary's River whereas the technical report of the
District staff identified the receiving water as the Little St.
Mary's River. The South Prong St. Mary's River and the Little

St. Mary's River are the sane river, and it eventually flows into



the St. Mary's River approximately six mles north of
petitioners' property. Therefore, the notice is technically
correct since the larger St. Mary's River is the ultimte
receiving water for the smaller tributary. Even if the notice
was in error in this respect, however, for the reasons cited

bel ow, the error was immterial and would not m sl ead or confuse
readers.

14. The notice provides further clarification on the
project's |location by stating that the project enconpasses the
"construction of a surface water managenent system associ ated
with the widening of SR 10 (U.S. 90) fromCR 125 to SR 121."

This clearly alerts the reader that the project is on or near

U S. H ghway 90 between A en St. Mary and Maccl enny, a short
stretch of road less than two mles in length. Guven this
description, a reasonable person would not assune that the work
woul d take place on the St. Mary's River, six mles to the north,
as petitioners suggest.

15. Petitioners also point out that the notice identified
the location of the project as "Sections 31, 32 & 36, Township 02
Sout h, Ranges 21 & 22 East,"” an area petitioners say enconpasses
sonme 1,900 acres of land. Because the MSSWproject will actually
involve only 11 acres of |land, they contend the notice is
m sl eadi ng. Al though the notice identifies three sections, and
each section is one square mle, the notice alerts the reader

that the project will be confined to the "wdening of S. R 10
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(U S. 90)" between den St. Mary and Macclenny, a relatively
short stretch of roadway. Finally, the notice provided that a
copy of the application was on file at the "appropriate field
of fice" of the District should any nenber of the public desire
nore detailed information.

16. Petitioners' property lies within Sections 31 and 36
and woul d therefore be affected by the application. Although
they reside in Baker County, petitioners did not subscribe to The

Baker County Press, and therefore they did not read the |egal

advertisenment. Accordingly, a request for a hearing was not
filed by petitioners by the August 10 deadli ne.

17. \When no requests for a hearing were filed wthin the
fourteen day tinme limtation, the District took final agency
action on August 10, 1993, and issued MSSW permt nunber
4-003- 0010G

b. The WRM perm t

18. On April 27, 1993, DOT filed with the District an
application, with attachnents, seeking the issuance of a VW\RM
permt. |If approved, the permt would authorize the excavation
and filling (dredging and filling) associated with the bridge
repl acenent over the Little St. Mary's R ver, also known as the
South Prong St. Mary's River, mdway between Gen St. Mary and
Maccl enny on U. S. H ghway 90. The dredge and fill project
enconpasses approxi mately one-half acre of | and.

19. The WRM application contained the same description and

11



| ocation of the project as did the MSSWpermt application.

20. Question 14 on the application formrequired an
applicant to certify as to ownership of the property. The
applicant could either indicate that it was the record owner of
the property on which the proposed project was to be undertaken,
or it could indicate that it was not the record owner, but it
i ntended to have the requisite ownership before undertaking the
proposed work. DOT checked off the box which indicated that it
was the record owner. At hearing, a DOT representative agreed
that this was an incorrect response since around 8,953 square
feet of the land on which the dredging and filling would take
pl ace was then owned by petitioners. In hindsight, the DOT
W tness says he probably should have checked of f both boxes since
DOT owned nost of the property and woul d acquire the remaining
part through em nent domai n proceedi ngs before the project began.
Acqui sition of the land was clearly within DOTI's power and
authority. There is no evidence that DOT provided the
information with the intent of msleading the District, or that
the ownership information affected the District's decision.

21. In 1988, the Departnent of Environnmental Regulation
(DER), now known as the Departnment of Environnental Protection,
del egated its dredge and fill permtting authority to water
managenent districts. In carrying out that del egation of
authority, the districts were required to follow all applicable

DER rules. One such rule, Rule 62-312.060(12), Florida

12



Adm ni strative Code, required that the District forward a copy of
the application to and request comments fromthe adjacent

wat erfront property owners unless the nunber of owners was so
extensive that personal notice was inpractical. Petitioners own
adj acent waterfront property, and it was not shown that the
nunber of waterfront owners was so extensive that personal notice
was i npractical.

22. To inplenent the above rule, question 5 on the
application formrequired the applicant to identify all adjacent
wat erfront owners. DOT answered "See Attachnent." At hearing,

t he individual who prepared the application "believed" that a
list was attached to the application when it was filed with the
District, but he could not |locate a copy of the list in his file.

23. The application was the first dredge and fill permt
application for Baker County processed by the District. Wen the
application was received by the District, a clerical enployee
reviewed the application to determne if it was conplete. |If an
itemwas mssing, the clerk was instructed to note the m ssing
itemon an "initial checkoff sheet.” 1In this case, a "very, very
cursory | ook" was made, and no box on the checkoff sheet was
mar ked. This would indicate that the list was attached to the
application. After this review was nade, the application was
sent to the technical staff for review

24. \Wether the attachnent was ever received by the

District, and then |lost or msplaced, is conjecture. In any

13



event, a District witness acknow edged that there nmay have been a
"m x-up" during the initial review. Because the D strict had no
attached list, it gave no actual notice to adjacent owners,
i ncluding petitioners, prior to publication of the notice.
Therefore, the rule requiring actual notice on this type of
application was not satisfied. Except for this instance, the
District is unaware of any other occasion when a |list of adjacent
wat erfront property owners, through inadvertence, was | ost or not
provi ded.

25. On July 22, 1993, the District published notice of its

intent to issue a permt in The Baker County Press. The notice

read, in pertinent part, as follows:

The District gives notice of the Intent to
| ssue a permt to the foll ow ng applicant on
August 10, 1993:

FLORI DA DEPARTMENT OF TRANSPORTATION, P. O
Box 1089, Lake City, Fla., 32056, application
#4- 003- 0010AG. The project is located in
Baker County, Sections 31, 32 & 36, Township
02 South, Ranges 21 & 22 East. The
application is for EXCAVATI ON AND FI LLI NG
ASSOCI ATED W TH THE W DENI NG OF SR 10 (U. S.
90) FROM CR 125 TO SR 121. The receivVving

wat erbody is the St. Mary's River.

The file pertaining to the above-listed
application is available for inspection
Monday t hrough Friday except for |egal
hol i days, 8:00 amto 5:00 pmat the St. Johns
Ri ver Water Managenent District headquarters
or the appropriate field office. The
District wll take action on the permt
application |isted above unless a petition
for an adm nistrative proceeding (hearing) is
filed pursuant to the provisions of section
120.57, F.S., and section 40C 1.511, F. A C

A person whose substantial interests are

14



affected by the District’s proposed
permtting decision identified above may
petition for an adm nistrative hearing in
accordance with the requirenents of Florida
Adm ni strative Code Rules 40C1.111 and
40C-1.521 and be filed with (received by) the
District Cerk, P.O Box 1429, Pal atka,
Florida 32178-1429. Petitions for

adm ni strative hearing on the above
application nust be filed within fourteen
(14) days of publication of this notice or
within fourteen (14) days of actual receipt
of this intent, whichever first occurs.
Failure to file a petition within this tinme
period shall constitute a waiver of any right
such person may have to request an

adm ni strative determ nation (hearing) under
section 120.57, F.S., concerning the subject
permt application. Petitions which are not
filed in accordance with the above provisions
are subject to dism ssal

Thus, the notice provided a brief description of the project and
its location, the location of the application, the D strict's
intended action, the scheduled date of Board action, and
notification of hearing opportunity.

26. Even though they did not read the notice, petitioners
contend that it was "confusing and m sleading to any readers."
First, they point out that the legal notice identifies the
receiving water as the St. Mary's River. Both the application
and technical report of the District staff, however, identified
the receiving water as the South Prong St. Mary's River. The
South Prong St. Mary's River flows north and south and crosses
under U. S. Hi ghway 90 at the bridge replacenment site. It
eventually flows into the St. Mary's R ver, which is

approximately six mles further north and fornms the boundary
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between Florida and Georgia in that area. Therefore, the notice
was technically correct since the St. Mary's River is the
ultimate receiving water fromthe smaller tributary. Even if the
notice erred in this respect, the error was immaterial and woul d
not m slead the reader. This is because the cited sections,
townshi p, ranges and road being inproved are all at |east five
mles south of the St. Mary's R ver, and thus the notice could
not lull readers into believing that the project would actually
be closer to that river, sone six mles to the north

27. Petitioners also point out that, even though the dredge
and fill project enconpasses only one-half acre, the notice
identifies the project as being located in Sections 31, 32, and
36, Township 2 South, Ranges 21 and 22 East, a tract of sone
1,900 acres. These sections, township and ranges are the sane
ones included in the | egal description of the then existing
right-of-way for U S. H ghway 90 owned by DOT and whi ch was
attached to the application. VWile it is true that each section
is one square mle, the actual work site wthin the sections was
narrowed consi derably by advice that the work woul d be
"associated with the wi dening of SR 10" between Gen St. Mary and
Maccl enny. Gven this information, a prudent person owning |and
on U S. H ghway 90 between the two nunicipalities would be
alerted that the project mght well inpact his property.
Finally, the notice provided that a copy of the application was

on file for reviewif any nmenber of the public desired nore

16



specific information.

28. As a corollary to the above argunent, petitioners
contend that the notice inplies that dredge and fill work wll
only be perfornmed on DOI's existing right-of-way since the
sections, township and ranges track the | egal description of
DOT"s right-of-way along U S. H ghway 90. Again, however, only
a "brief description" of the project's location is required, and
t he above description in the notice satisfies this requirenent.

29. Although petitioners reside in Baker County, they did
not subscribe to the | ocal newspaper, and therefore they did not
read the | egal advertisement. Accordingly, they did not file a
request for a hearing.

30. Wen no requests for a hearing were received within
fourteen days after publication of the notice, on August 10,
1993, the District issued WRM perm t nunber 12-003-0001G

C. Events After |ssuance of the Permts

31. On Septenber 22, 1994, DOT sent to petitioners, by
certified mil, a Letter of Notification regarding DOT's
intention to acquire the interest in eight parcels of the
Gatlins' property for the road i nprovenent project. The letter
was received by Gerra Gatlin on Septenber 23, 1994.

32. Wiile the letter did not specifically state that a
detenti on pond and bridge repl acenent project would be built on
the Gatlins' property, it explained that DOT was currently

pl anni ng the construction of a "highway facility" on State Road
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10 and that its records indicated that petitioners owed property
within the area which was needed for right-of-way on this
project. The letter went on to describe the project in general
terms, and it referenced parcel 140 which was owned by the
Gatlins. On a separate parcel information sheet attached to the
letter, parcel 140 was divided into three parcels: 140A, 140B,
and 140C. The sheet noted that parts B and C were desi gnated as
"wat er storage" areas. Parcel 140B is 10.727 acres in size and
will hold the stormnvater detention pond currently being
constructed by DOT. A portion of the dredge and filling rel ated
to the bridge replacenent project wll occur on parcel 140C.

33. Ray Gatlin acknow edged that he becane aware of a
"pond" when he initially reviewed the packet, but he was not sure
in which part of parcel 140 the pond woul d be | ocated since the
"printing was off" on the draw ngs, and he could not find parcel
140C. Therefore, he immediately hired a Jacksonville attorney,
Robert S. Yerkes, to represent himand his wife in the
condemmati on matter

34. On Cctober 31, 1994, Yerkes sent a letter to DOT
requesting a copy of "the current right way map and construction
pl ans, as well as the present schedule for aquisition and
construction.” On Novenber 17, 1994, DOT sent Yerkes the
ri ght-of -way maps but noted that "[c]onstruction plans are still
not available." \Whether Yerkes requested the construction plans

after that date is not of record.
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35. On May 22, 1995, a DOT right-of-way specialist net with
Yerkes and Ray Gatlin regarding the acquisition of the Gatlins’
property.

36. On July 19, 1995, DOT initiated an action in em nent
domai n agai nst petitioners, and several other |andowners, by
filing a petition in the Crcuit Court of Baker County. Anmong
ot her things, the petition sought to condemn parcels 140A, 140B,
and 140C owned by petitioners. An 