ST. JOHNS}RIVER WATER MANAGEMENT DISTRICT

WILLIAM NASSAU,
DOAH CASE NO. 92-0246

Petitioner,

vs. :
v STJRWMD Ll OF ECO’D
VERNON & IRENE BECKHAM,
UTILITIES COMMISSION OF NEW
SMYRNA BEACH, VOLUSIA CITY-
COUNTY WATER SUPPLY AUTHORITY,
and ST. JOHNS RIVER WATER
MANAGEMENT DISTRICT,

G- 113 59—

Respondents.
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FINAL ORDER

On May 13, 1992, a hearing officer from the Division of
administrative hearings submitted to the Executive Director and
all parties her recommended order, a copy of which is attached as
Exhibit A; On June 2, 1992, Respondent, Utilities Commission of
New Smyrna Beach, tﬁrough_its attorney, submitted exceptions to
the recommended order, a copy of which is attached as exhibit B.
The Petitioner did not submit exceptions to the recommended order.
The matter thereafter came before the Governing Board for final

agency action.

BACKGROUND

This proceeding was initiated by the timely filing of
petitions for administrative hearing. The permit (CUP No. 2-

127-0214ANGMR under review would authorize the Utilities



Commission of New Smyrna Beach (UCNSB) to withdraw water at an .
annual average daily rate of 5.29 m.g.d., and a maximum daily
rate of 7.62 m.g.d., for public supply. The water will be
produced from the Floridan aquifer. The use will be authorized
for seven years, and will be subject to certain limiting
conditions set forth in the UCNSB permit.

The formal administrative hearing in this case was held
on March 24-26, 1992, in New Smyrna Beach, Florida before Diane
K. Kiesling, a duly appointed hearing officer for the Division of
Administrative Hearings.

.The Petitioner challénéed the permit on four grounds:

1) Whether the proposed water conservation plan was

sufficient to meet District rule requirements,

2) Whether the proposed pumping will adversely affect

wétlands in contravention of District rule,

3) Whether thé applicant provided reasonable assurance for
issuance of the permit, and

4) What limiting conditions, pursuant to Sec. 40C-2.381,

F.A.C., should be imposed on UCNSB's permit, if granted.

PRELIMINARY STATEMENT

In ruling on exceptions, pursuant to Section 102.57(10(b)10.,
F.S., the Governing Board is prohibited from rejecting or
modifying a hearing officer's finding of fact unless, from

reviewing the entire record, it finds there is no competent,




substantial evidence to support the finding. Ferris v. Austin,

487 So2d 1163, (Fla. 5th D.C.A. 1986); National Industries, Inc.

v. Commission on Human Relations, 527 So2d 894 (Fla. 5th D.C.A.

1988){ Freeze vs. Department of Business Regulation, 556 So2d 1204

(Fla. 5th D.C.A. 1990).
The Governing Board is not authorized to weigh conflicting
evidence, judge credibility of witnesses or otherwise interpret

the evidence to fit its desired ultimate conclusion. Heifetz vs.

Department of Business Requlation,, 475 So2d 1277 (Fla. 1st D.C.A.

1985). Accord, Smith vs. Department of Health and Rehabilitative

Services, 555 So2d 1254 (Fla. 3d D.C.A. 1989); Howard Johnson, Co.

\‘-

vs. Kilpatrick, 501 So2d 59, 60 (Fla. lst D.C.A. 1987).

In any given adversarial proceeding, conflicting evidence
will be presented. The duty of the hearing officer is to take all
the evidence before her, sift and weight it, and reach a
conclusion regarding what is established by a. preponderance of
that evidence. The decision to believe one expert over another is

left to the hearing officer. Fla. Chapter of Sierra Club v.

Orlando Utilities Commission,‘436 So2d 383 (Fla. 5th D.C.A. 1983).

Once she has made these factual determinations, they are not to be
disturbed unless again, there is no record support for the

finding.



RULINGS ON EXCEPTION BY RESPONDENT
UTILITIES COMMISSION OF NEW SMYRNA BEACH

Exception No. 1:

Respondent takes exception to finding of fact no. 129,
wherein the hearing officer found that

"the wetlands in the vicinity of the proposed S.R. 44

wellfield would be significantly and adversely affected

if the commission were permitted to withdraw water at a

pumpage rate that would result in a drawdown of greater

than .34 feet." :

_Respondent objects to this finding because it does not
include an additional findigg regarding extent and effects of
the drawdowns. Respondent claims the finding is misleading
without including these clarifications.

In making her findings of fact, the hearing officer listens
to the testimony o? all witnesses and reviews all the exhibits to
make an evaluation of the evidence presented. The hearing officer
found, based on the evidence, that pumpage at a rate that would
cause a drawdown in excess of .34 feet would significantly and
adversely affect wetlands in the vicinity of the S.R. 44
wellfield. There was additional evidence in the record that
herbaceous wetlands near the S.R. 44 site were more susceptible to
harm from the projected drawdowns than forested wetlands.

Often, evidence on certain points will conflict. This
finding by the hearing officer was based on competent substantial
evidence in the record, and does not need any further

amplification or clarification. The exception goes to the weight




given the evidence by the hearing officer in making her factual
findings. The Board is not authorized to reweigh the evidence.
Heifetz, supra. See Respondent's proposed finding of fact no. 76,
and the Rulings on Proposed Findings of Fact in the Appendix to

Recommended Order, pg. 43. Therefore, this exception is rejected.

Exception No. 2

The Respondent objects to the Hearing Officer's failure to
make-a finding of fact that the allocations for the existing
wellfields are barely adequéte for the current population and are
insufficient to meet the anticipated public supply demands of the
Commission's service area.

Respondent submitted this proposed finding of fact to the
hearing officer in its proposed recommended order. The hearing
officer, in evaluating and weighing the evidence presented on this
issue as a whole, did not make this finding because in her
judgment it was not supported by competent substantial evidence.
See Appendix to the Recommended Order, p. 43, Rulings on Proposed

Findings of Fact. Therefore, this exception is rejected.
ORDER

WHEREFORE, having considered the Recommended Order submitted

by the hearing officer, the Exceptions thereto filed by



Respondent, having further reviewed the transcript and record of ‘
this proceeding, and being otherwise fully advised, it is hereby

ORDERED that the Hearing Officer's Recommended Order dated
May 13, 1992, attached hereto as Exhibit A, is adopted in its
entirety as the final action of the Governing Board of the St.
Johns River Water Management District, and it is further

ORDERED that Utilities Commission of New Smyrna.Beach's
application for a Consumptive Use permit is hereby granted under
the terms and conditions as provided therein, (permit conditions
attached as Exhibit C) and it is further

ORDERED that the petition of William Nassau be dismissed.

DONE AND ORDERED this 9% day of June, 1992.

ST. JOHNS RIVER WATER .
MANAGEMENT DISTRICT

%%95_)‘ | /%/»/

JOE E. HILL, Chajg#man

RENDERED this /&% day of June, 1992.

Cae At

PAT SCHULTZ 1) ———
DISTRICT CLERK .




STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
W LLI AM NASSAU,
Petiti oner,
CASE NO. 92-0246

SIRWD Fil e of
Record No. 91-1132

VS.

VERNON & | RENE BECKHAM UTI LI Tl ES

COW SSI ON OF NEW SMYRNA BEACH, VOLUSI A
Cl TY- COUNTY WATER SUPPLY AUTHCORI TY, and
ST. JOHNS Rl VER WATER MANAGEMENT

DI STRI CT;

Respondent s.
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case on March 24-26,
1992, in New Snyrna Beach, Florida, before the Division of Adm nistrative
Hearings, by its designated Hearing O ficer, D ane K Kiesling.

APPEARANCES
For Petitioner, W1 1liam Nassau, Pro Se
W liam Nassau: 4680 Cedar Road

New Snyrna Beach, Florida 32168
For Respondent, Nancy B. Barnard and Eric 4 sen
St. Johns River Water Attorneys at Law
Managenent District: St. Johns River Water

Managenment District
Post O fice Box 1429
Pal atka, Florida 32178-1429

For Respondent, Roger Sinms, Rory Ryan and
Uilities Conm ssion Lynda Goodgane
of New Snyrna Beach: Attorneys at Law

HOLLAND & KNI GHT

Post O fice Box 1526

Ol ando, Florida 32802

STATEMENT OF | SSUES
The di sputed issues are as foll ows:

1) \Whether the proposed Water Conservation Plan is sufficient to neet the
requi renents of the District rule;

2) \ether the proposed punping will adversely affect wetlands and wetl and
vegetation in contravention of District rule;



3) \Whether the permt applicant has provided reasonabl e assurance of
entitlenment to the requested permt as required by the District rule; and

4) Wat limting conditions pursuant to Rule 40C- 2.381, F.A C, should be
i nposed on the Consunptive Use Pernmit (CUP).

PRELI M NARY STATEMENT
The followi ng acronynms or nanmes will be used in this Recormended O der
"Comm ssion" for the Uilities Conm ssion of New Snmyrna Beach
"District” for the St. Johns R ver Water Managenent District.
"SR 44 wellfield" for the proposed wellfield at SR44 and CR4118.
"APT" for Aquifer Performance Test.
The foll owi ng abbreviations for technical terns will be used:

gpcpd for gallon per capita per day
mgd for mllion gallons per day
nmg/l for mlligrams per liter

gf pd for gallons per feet per day
bls for below |l and surface

The Conmi ssion is seeking perm ssion to withdraw an annual average daily
rate of 5.29 ngd and a maximumdaily rate of 7.62 ngd. Subject to certain
[imting conditions to be set forth in the Conmm ssion's consunptive use permt,
the water will be produced fromFloridan Aquifer wells. The District proposes
to grant the permt application with certain specified conditions. WIIliam
Nassau chal | enges the issuance of a pernmit to the Conm ssion on the basis of the
Conmmi ssion's alleged failure to conply with the applicable requirenents of
Chapter 373, Florida Statutes, and Chapter 40C 2, Florida Adm nistrative Code,
and ot her applicable |aw

At the final hearing, the Comni ssion presented the follow ng wtnesses:
Ceorge Sheeter, accepted as an expert in water project planning and civil
engi neering; Peter Korelich, accepted as an expert in public water system
pl anni ng, operation and engi neering; Joel Kinrey, accepted as an expert in
hydr ogeol ogy, hydrol ogy and water resources; M chael Dennis, accepted as an
expert in wetland ecol ogy, biology, threatened and endangered speci es and
wi I dlife evaluation; and Stephen Kintner, accepted as an expert in hydrogeol ogy
and water resource planning.

The Conmi ssion's Exhibits 1 through 30 were admitted in evidence.

The Petitioner presented the follow ng expert witnesses: Victor Carlisle,
accepted as an engineer in soil genesis and classification; WIliam Sinclair,
accepted as an expert in hydrogeol ogy; and Sydney T. Bacchus, accepted as an
expert in botany and wetl and ecol ogy. The Petitioner presented the follow ng
non-expert w tnesses: Charles Tibbles, WIIliam Nassau, R chard Wagner, Florence
Bail ey and Jeff Smith.

Petitioner's Exhibits 2, 3, 4, 6, 44 and 45 were adnitted i n evi dence.



The District presented the followi ng witnesses: R chard Levin, accepted as
an expert in accepted as an expert in geol ogy, hydrogeol ogy and groundwat er
nodel i ng; Lance D. Hart, accepted as an expert in wetlands ecol ogy, plant
ecol ogy and environnmental inpact assessment; and Doug Dycus, accepted as an
expert in civil engineering with expertise in surface water drai nage patterns.

The District's Exhibits 1, 2, 4, 7A, 7B, 7C, 7D, 8A, and 8B were adm tted
i n evidence.

A motion for OFficial Recognition of Chapters 90, 120, and 373, Florida
Statutes, Chapters 221-6, 28-5, 40C 1, 40C 2, and 17-40, Florida Adnmnistrative
Code, and the St. Johns River Water Managenent District's Applicant's Handbook
on consunptive uses of water was GRANTED.

The transcript was filed on April 13, 1992. Al parties tinely filed their
proposed findings of fact and conclusions of law. Al proposed findings of fact
and concl usions of |aw have been considered. A specific ruling on each proposed
finding of fact is nade in the Appendi x attached hereto and made a part of this
Reconmended Order.

On May 6, 1992, Petitioner filed a Motion for Reconsideration of
Evidentiary Rulings and Mdtion for New Hearing. Both are hereby DEN ED.

On May 7, 1992, the Conmission filed a Motion for Determination of |nproper
Pur poses and Award of Attorney's Fees and Costs. Appropriate findings of fact
and conclusions of law are set forth infra, and based thereon, the Mtion is
her eby DENI ED.

FI NDI NGS OF FACT
. THE PARTI ES

1. The Conmi ssion was created by the |egislature pursuant to Public Law
67-1754 in conbination with Public Law 85-503. |Its principal office is |ocated
i n New Smyrna Beach, Volusia County, Florida.

2. The Commission is charged with nmaintaining a water supply and providing
wast ewat er treatnent and el ectrical power.

3. The District is an agency created pursuant to Chapter 373, Florida
Statutes, in charge of regul ating, anong other things, consunptive uses of water
in a 19 county area of the State of Florida, including all of Volusia County.
The geographi cal boundaries of the District are described in Section
373.069(2)(c), Florida Statutes.

4. Vernon and Irene Beckham are property owners of the property proposed
for the construction of the new State Road 44 wel | field.

5. Volusia City-County Water Supply Authority is a cooperative created by
i nterlocal agreement in accordance with Section 163.01, Florida Statutes (1991),
whi ch party nmade no appearance at the Formal Adm nistrative hearing but adopted
the position of the Conm ssion.

6. Nassau is an individual residing at 4680 Cedar Road, New Smyrna Beach,
Fl ori da.



1. THE APPLI CATI ON

7. The present service area of the Conm ssion enconpasses approximately 43
square mles, of which only about 15 square miles of the service area are
located in the City of New Snhyrna Beach

8. On August 8, 1984, the District issued Consunptive Use Pernmit No. 2-
127-0214NG to the Conmi ssion for its @ encoe and Sansul a wel | fields, which
permt would expire in seven years.

9. The conbi ned authorized w thdrawal of the existing wellfields is 5.2
ngd on an average day and 8. 31 ngd on a maxi num day.

10. In Decenber 1990, the Commi ssion submtted its Consunptive Use Permt
Application to renew the existing pernmit, including the devel opnent of an
addi ti onal water supply wellfield.

11. This application also sought an increased allocation to neet projected
demand for the Conm ssion's service area. The total allocation sought was 5.59
ngd on an average day and 8.31 ngd on a maxi num day. However, the District has
recommended 5.29 ngd on an average day and 7.62 ngd on a naxi mum day by 1998.

12. The source of the water for all three wellfields is the Floridan
aqui fer.

13. The Floridan aquifer can produce the volunes of water requested based
on the past punpage fromthe Sanmsula wellfield and the G encoe wellfield

14. The dencoe wellfield has been in operation since early 1950. The
Sansul a wel I field has been in operation since 1982.

15. The Commi ssi on has never exceeded the currently permtted wthdrawal s
as neasured by annual, daily, or peak basis.

I11. WATER DEMAND

16. Approximately 75% of the demand is related to residential consunption
Approxi mately 10% of the demand is related to commercial and industri al
consunption. Approximately 7% of the demand is related to irrigation. Lastly,
approxi mately 8% of the demand is for mscell aneous consunption, including |oss
that occurs in the treatnent process itself.

17. (G oss water use in the area served by the Conm ssion is about 138
gal | ons per person per day.

18. The approxi mate 103 gal |l ons per person per day (net) used by
residences is snall as conpared to other providers of potable water.

19. The present popul ation of the Commi ssion's service area is
approxi mately 31,570 customers.

20. The projected 1997 popul ati on of the Conmmi ssion's service area is
40, 680.

21. The Commi ssion's popul ati on projections were obtained by nethods
consistent with the District's Permt Mnual.



VI. PERMT CRI TER A
A. Water Conservation Pl an

22. The Commi ssion has submitted a conplete Water Conservation Plan. The
i npl enentation of that plan is a condition of the permt.

23. The Water Conservation Plan includes a custoner audit program of the
systemto determ ne how nuch water is punped and where the water goes once it is
di stri buted.

24. The custoner audit programinvol ves enpl oyees of the Conmm ssion
di scussing the historical water usage with the customer, detection of |eaks,
installation of water restrictors, and the prevention of freezing pipes in the
wintertine.

25. The Commi ssion encourages reduced consunption through the water neter
charges. Larger neters use nore water than smaller nmeters. The nonthly charge
for the larger nmeters is higher thereby encouraging the use of smaller neters.

26. The Water Conservation Plan includes a pressure nonitoring programto
detect leaks in the system The program has been inpl enent ed.

27. The system pressure nonitoring plan neasures the pressure in different
zones around the Comri ssion's service area and, should a |l arge main burst, an
alarmis triggered. Repair of that water main would occur inmmediately.

28. The Water Conservation Plan includes an anal ysis of the economc
environnental and technical feasibility of using reclainmed water in Comm ssion's
Exhi bit No. 14, Reuse of Recl ai ned Wast ewat er Conceptual Pl anni ng Docunent.

29. The Reuse of Reclai med Wast ewat er Conceptual Pl anni ng Docunent
i nvol ves four major phases of construction starting in 1991 with conpletion in
1995. The first phase is underway.

30. As part of the reuse plan, the Conm ssion is nodifying the wastewater
treatnment plant to accept reuse water. The construction is 99 percent conplete.
A total cost for that is approximately 1.5 mllion.

31. The Commission will be replacing sone freshwater irrigation sources
with reclaimed water.

32. The Commission has valid DER permits for this use of reclai ned water.

33. As part of the reuse plan, the Conmi ssion has entered into
construction contracts to serve the nunicipal golf course, the |andscape at city
hall and city parks with wastewater. The transm ssion and distribution |ines
will be conpleted before Cctober 1992. The cost is approxi mately $700, 000.

34. O her phases of the reuse plan include construction of the nmajor
infrastructure inside and outside the city for reuse distribution. Tota
investnment is in excess of five mllion dollars. Major custoners along the
route have been identified to increase the demand on the reuse system

35. The Water Conservation Plan includes an enpl oyee awar eness program and
an educational programas well as a tine frame to inplenment those prograns.



36. The Commission has a public relations programto informthe custoners
about water conservation which includes newspaper publications concerning
readi ng water neters, xeriscaping, and nethods to reduce water consunption and
the tine/tenperature machi ne whi ch has prerecorded nessages.

37. The Commi ssion has a programfor educating the public and encouragi ng
xeriscapi ng or the use of drought resistant foliage. Xeriscaping is inplenmented
at the wastewater |ift stations.

38. The Commi ssion has used direct mailing to provide water conservation
information to custoners.

39. The Commission has a programfor inspecting and repl aci ng defective
meters. |If a meter mal functions, the replacenent reduces the system| osses and
accurately records water usage.

40. The Conmi ssion has a programto nonitor unmetered uses, which includes
reporting fromusers such as the fire departnent of their unnetered use. On a
monthly basis, the fire departnment reports its water usage as calculated by its
operation schedul e.

41. The Conmission is using the | owest acceptable quality water source,
i ncluding reclaimed water, for certain types of needs such as irrigation of golf
cour ses.

42. The Water Conservation Plan addresses the use of treated effluent to
m nimze wthdrawal s of groundwater.

B. | ssues Rel ated to Reasonabl e Assurance

(1) Hydrogeol ogy

43. The Floridan aquifer occurs at approximately 100 feet bel ow the | and
surface throughout Volusia County. It's overlain by approximtely 100 foot of
sandy and clayey material collectively called the dastic aquifer or the
surficial aquifer.

44. The proposed SR 44 wellfield site is underlain by an approxi mate 900-
foot depth of freshwater of the Floridan aquifer

45. I n the high recharge area of the Del and Ri dge, water noves rapidly
into the surficial aquifer and recharges the Floridan aquifer

46. A regional groundwater gradient extends fromthe Del and Ri dge towards
the east. There is a volume of water in the Floridan aquifer that is constantly
moving fromthe west to the east to replenish water that is being w thdrawn.

47. Based on the regional novenent of the Floridan aquifer and the nature
of the Floridan aquifer, the water that is being replenished by the w thdrawal
is mainly comng fromthe Floridan aquifer with some contribution fromthe
surficial.

48. Another way to determ ne the source of the water is by geochem ca
anal ysi s.

49. The source of the water for this use is characterized as freshwater
category nunmber three neaning that it is Floridan aquifer water that is



repl eni shing the water that is being withdrawn and not surface water that is
going directly into the Floridan aquifer system

(2) Aquifer Tests

50. The aquifer performance test at the SR 44 wellfield shows that the
aquifer is able to produce the volunes of water requested.

51. The depths of the proposed wells, and APT test well, at the SR 44
wel [ field is 250 feet below | and surface or 150 feet into the Floridan aquifer

52. The APT at the SR 44 wellfield site provided for the collection of
data to show what happens to the water |evels while the aquifer is stressed.

53. The second APT at the SR 44 wellfield site tested the Floridan aquifer
at a depth of 750 feet below | and surface. The section of the Floridan aquifer
tested was 500 feet thick

54. The second APT and geophysi cal | ogs showed that there were not any
addi ti onal flow zones bel ow t he upper Floridan aquifer which would yield
addi ti onal water.

55. Prior to the punp recovery test at the Sansula wellfield, the wells
were punping at 2.59 mllion gallons per day for a couple of days prior to
shutting them off.

56. For a period of five days, four wells in the vicinity of the Sansul a
wel [ field were nonitored by the District for water |evel recovery.

57. The actual observations and the predicted drawdowns in the nodel
correl ated well.

58. Drawdown does occur at honeowners' wells when the Commi ssion's Sansul a
wel [ field is punping, but it does not interfere with existing |egal users based
on the District rules.

59. The drawdown wi Il not cause a ten percent reduction in the w thdrawal
capability of the honmeowner's well.

(3) Conputer Mbdeling

60. The PLASM nodel simnul ates the response of the surficial and Floridan
aqui fers to punping.

61. The conmputer nodel oversinplifies the nature of the surficial aquifer
by characterizing the layer as a solid honbgeneous type of a system basically
being all sand. In reality, there are sone shell and clay |ayers or hardpan

62. The transmissivity or the ability to transmt water through the
aquifer for surficial aquifer sand ranges between 1,000 up to about 12, 000.

63. The transmissivity in the nodel is 5,000 gallons per day per foot
(gpdpf) for Layer 1 which was reasonabl e.

64. In Layer 2, the data fromthe APT produced a val ue of 50,000 gpdpf and
a | eakance val ue, or value that would correspond to water that noves fromthe
surficial aquifer down to the Floridan aquifer, of 0.0012 gpdpf.



65. This 50,000 and 0.0012 val ues are reasonabl e nunbers for this area of
Vol usi a County.

66. The PLASM nodel is an accepted nodel for sinmulating punpage.

67. In the PLASM nodel, the transmissivity was varied in tw different
directions, but it averaged 50,000 gpdpf in the Floridan aquifer system

68. In the Floridan aquifer system water is going to be noving based on
the transmssivity of the aquifer and a | eakance value fromthe surficial
aquifer. The water primarily flows in a horizontal direction. There is a
conmponent of vertical novenment. The difference between the horizontal novenent
and the vertical novenment is an order of nagnitude.

69. There's an order of magnitude difference between the 50,000 gpdpf and
the 0.0012 gpdpf which shows that the majority of the water is comng froma
hori zontal direction. There is sonme vertical novenent. The vertical novenment is
not only from above, but because of the Floridan aquifer there is also vertica
novenent from bel ow.

70. Wen a well is punping water, the water is being replenished nostly
fromthe horizontal direction and fromthe [ower direction in the sane aquifer
system with some contribution downward based on the | eakance val ue from above.

71. This is denonstrated or shown by a small predicted drawdown in the
surficial aquifer and that predicted drawdown is basically two orders of
magni t ude | ess than the drawdowns in the Floridan aquifer

(4) Proposed Recommended Wt hdrawal Rates

72. The proposed recomended wi thdrawal rate fromthe SR 44 wellfield is
1.43 ngd for average daily flow.

73. Wth the proposed recomended withdrawal of 1.43 ngd at the SR 44
wel [ field, the maxi mum drawdown in the surficial aquifer is approximtely 0.34
feet.

74. Wth the proposed recomended withdrawal of 1.43 ngd at the SR 44
wel [ field, the maxi mum drawdown in the Floridan aquifer is approximtely ten
(10) feet.

75. A withdrawal of 1.93 ngd at the SR 44 wellfield site would result in a
maxi mum drawdown in the surficial aquifer of 0.7 feet and in the Floridan
aquifer of thirteen (13) feet.

76. The proposed recomended wi thdrawal rate fromthe Sansula wellfield is
1.93 ngd for average daily flow.

77. Wth the proposed recomended wi thdrawal of 1.93 ngd at the Sansul a
wel [ field, the maxi mum drawdown in the surficial aquifer is approximtely seven
tenths (0.70) of a foot.

78. Wth the proposed recomended wi thdrawal of 1.93 ngd at the Sansul a
wel [ field, the maxi mum drawdown in the Floridan aquifer is approximtely
seventeen (17) feet.



79. The proposed recomended wi thdrawal rate fromthe G encoe wellfield is
1.93 ngd for average daily flow.

80. Under the existing permt, the Sansula wellfield is withdrawing at the
hi gher rate of approximately 2.59 nmillion gallons per day.

81. The volumes of water requested fromboth the Sanmsula wellfield and the
SR 44 wellfield have been reduced fromwhat was originally proposed by the
Conmi ssi on.

82. The reduced allocation for the Sansula wellfield will inprove
groundwat er el evati ons and thereby reduce groundwater inpacts.

(5) Wwater Quality

83. The state water quality standard for public drinking water is 250
mlligranms per liter (nmg/l) chlorides.

84. For water supply systens where the chloride level is below 250 ng/l,
the District uses that |level to determ ne whether or not the punping is going to
cause significant saline water intrusion. The proposed use cannot cause the
water quality to exceed 250 ng/l in chlorides.

85. The water quality data fromthe existing Sansul a and d encoe
wel [ fields shows that none of the wells or trends fromthe indicate that they
are either above 250 ng/l or trending in a degradation node toward 250 ng/l.

86. The water quality in the wells is stable w thout degradation of the
water quality in either of the dencoe wellfield or the Sansula wellfield

87. The water quality data collected during the APT at the SR 44 wellfield
showed that the chlorides were bel ow 250 ng/l and that during the test, there
was no change or a trend of becom ng salty.

88. An independent study used geophysical nethods to determ ne the depths
bel ow | and surface where high concentrations of saline water exist. That depth
was at approximately 1200 feet bel ow | and surface.

(6) Proposed Permit Conditions

89. The Commi ssion accepts the conditions of the permt as proposed in the
Conmi ssion Ex. 10-B

90. The proposed conditions require the Conmssion to limt the
wi thdrawal s per wellfield as specified and to nonitor each production well with
a flow neter, nonitor the groundwater |evels, nonitor the surface water
condi tions, nmonitor rainfall, and nonitor the wetlands.

91. The proposed permt conditions and the County's onbudsman program
adequat el y address the possible inpacts of the proposed wellfield on existing
users. The nonitoring will be able determ ne the inpact of the wellfield on
t hose users.

92. The Conmmi ssion accepts the condition to mtigate for interference with
exi sting legal users in conmpliance with the proposed permt conditions.



93. The Vol usia County onbudsnman program provi des the met hod of
i nvestigating and resolving issues related to interference of the proposed
wel [ field operation with existing | egal users. The Comrission will participate
in this program

94. The Commission's purchase of the property is contingent upon obtaining
t he consunptive use permt. The Conmission will own the site as shown on
various exhibits.

95. The drainage pattern of Tiger Bay is northerly for nost of the basin.
A canal located north of the area provides the primary drainage for Tiger Bay.

96. A small drainage area within Tiger Bay of approxinmately 90 acres
drains south into the SR 44 wellfield site. Some of the drai nage does cone
t hrough the two 30-inch culverts under SR 44, and both commingle with the
wet | ands that are on the site as well as drain into a ditch |located al ong the
Ranchett e Road.

97. The maxi mum capacity at ideal conditions for those two culverts would
be approxi mately 300 CFS, cubic feet per second.

98. The entire Tiger Bay drai nage basin is approximately 13,000 acres.
The vol unme of surface water which can flow from Tiger Bay is 13,000 cfs. That
vol umre could not flow through the culverts at SR 44 without overtopping the
road.

C. Ecol ogy

99. The upland communities surrounding the Sansula wellfield are primarily
pi ne fl atwoods and m xed pine forested areas.

100. The proposed 1.93 ngd average day w t hdrawal quantity being
recomended by the District for the Sansula wellfield will not adversely affect
t hese upl and communities because: (a) the upland conmunities do not rely on
i nundated or saturated conditions so the proposed consunptive use will not
adversely affect the hydrol ogy these upland conmunities rely on; and (b) the
magni t ude of the predicted drawdown will not cause a shift in vegetation nmeani ng
a change in the types of plants that already exist there.

101. The wetland communities surrounding the Sanmsula wellfield site
consi st of cypress donme and bay swanp comunities.

102. Wth the projected drawdowns information for the Sansula wellfield,
there will not be significant adverse inpacts to uplands or wetlands that would
be identifiable based upon the projected wellfield withdrawal rates as
recommended by the District.

103. Any potential for inpacts has been reduced in that the current
punpage rates are projected to decrease.

104. The proposed 1.93 ngd average day w t hdrawal quantity being
recommended by the District for the Samsula wellfield will not cause the water
table to be | owered such that these wetland communities will be significantly
and adversely affected for the foll ow ng reasons:

a) The wetlands in the area of the Sansula wellfield Iie in a sloped
terrain.



b) Underlying the site is a soil area known as a spodic horizon or a
har dpan | ayer.

c) The spodic horizon is an area where there is a deposition of organics
and it has a different chem stry than the surroundi ng soils.

d) The spodic horizon, when saturated, acts as a sem -inpervious or
i nper neabl e | ayer whi ch causes inpedance of water as it goes through

e) This spodic horizon in the area of the Sansula wellfield is typically
two feet below the soil surface.

f) The predicted drawdown will not cause water |evels to be dropped such
that in nornmal wet season conditions, which is the tine when hydrology to a
wetland is nost inportant, the spodic horizon will still be saturated so that
water is comng into the wetlands through rainfall directly, as well as rainfal
that falls on the adjacent uplands and noves laterally through the soils to the
wet | and above the spodic horizon.

g) Thus, the spodic horizon will prevent a shift in the "water budget" of
t hese wetl ands such that the wetlands will not be harned by the proposed use.

h) The wetl ands systens surrounding the Sansula wellfield are primarily
densely forested systens with a fairly substantial accumul ati on of organic or
muck type soils in the surface. The soils assist these wetlands in retaining
nmoi sture which provides a "built-in systent for the wetlands to w thstand
fluctuations in hydroperi ods.

i) The wetland systens surrounding the Samsula wellfield appear to have an
altered hydrology. The identifiable inpacts are ditches or shall ow swal es al ong
State Road 44. The wetlands south of 44 in the vicinity of wells one, tw and
t hree have been bisected by roads and there are swal es cut adjacent to those
roads. The power line that runs north-south has cut off and elimnated half of
a cypress wetland south of 44 and about half of a cypress wetland north of 44.

It is possible that these ditches and roads may have caused the altered
hydrol ogy in these wetl ands.

j) It cannot be concluded that the current Sanmsula wellfield operation has
caused this altered hydroperiod.

k) However, the drawdown that is predicted to occur at the Sansul a
wel [ field under the proposed 1.93 ngd average day w t hdrawal bei ng recomended
by the District is much |l ess than the drawdown that is occurring fromthe
current punpage at this wellfield. The projected drawdowns fromthe proposed
three wellfield configurations indicate | ess potential for inpacts than the
current two wellfields as far as Sansula is concer ned.

) Thus, even if the wetlands surrounding the Sansula wellfield have been
affected in any way by the current punpage rate, the reduced drawdown rates that
will result fromthe 1.93 ngd average day proposed punpage rate will greatly
i nprove this condition

105. Oher than slight alteration along the edge of SR 44, the wetlands in
the vicinity of Sansula wells five and six have not been significantly altered.
No changes in vegetation and no apparent changes in hydrol ogy occur in those
areas. The cypress wetland north of SR 44 has a drainage ditch emerging to the



east. Another wetland i mediately north of SR 44, north of well four, is
adj acent to the road and the roadside swale or ditch in that vicinity.

106. The species of wildlife identified are ones that are adapted to
altered conditions. Abundant wildlife is generally found living in association
with inproved pastures and close proximty to man

107. Mbst of the wetlands in the area of the Sansula wellfield, north and
south of SR 44, are in inproved pasture or where roads and power |ines have been
cut. There was evidence of inpacts to the wetlands and sone drai nage. The edge
of the cypress done north of SR 44 has bl ackberries and ot her weedy type species
along the margins of it.

108. The wetland i medi ately sout heast of well one at the Sansul a
wel [ field was a healthy bay dom nated area with ferns underneat h.

109. The lichen line on the trunk of the tree and the nobsses indicate that
the water has been up to or near the historical high within the past season or
two. O herwi se, the lichens would grow at the base of the tree.

110. At the Sansula wellfield site, there are no wetlands within the inner
drawdown contour of 0.7. There are sone wetl ands between the 0.7 and the 0.5
cont ours.

111. The upland comunities in the vicinity of the proposed SR 44
wellfield are primarily pine flatwods and i nproved pasture.

112. In the pine flatwoods areas, the soils indicate that the water table
extends froma height of 0.5 feet bel ow | and surface and down to a hardpan
| ayer.

113. The water table in the pine flatwods fluctuates between the hardpan
and 0.5 feet below | and surface.

114. The proposed 1.43 ngd average daily w thdrawal which is being
recommended by the District for the proposed SR 44 wellfield will not
significantly and adversely affect these upland communities because these upl and
comunities are not reliant on inundated or saturated conditions, and the
proposed consunptive use will not cause a shift in hydrol ogy such that the
vegetation found in these comunities will no | onger be there.

115. The wetland communities in the vicinity of the proposed SR 44
wel [ field consist of cypress sloughs and cypress domes which al so have
her baceous areas with them The cypress dom nated wetl ands are on the
northeastern portion of the site and the northwestern portion of the site
ext endi ng down t hrough the central and southeastern part of the site. Cypress
domi nated wetl ands occur on the sout hwestern border with one in the east-central
portion of the site. Between the cypress dom nated wetl ands and pi ne fl atwoods
are grass prairies.

116. The Commi ssion deterni ned the hydroperiod of the wetlands using
veget ati ve physical evidence or biological indicators, such as lichen |ines and
nosses, and soil physical evidence fromsoil probes, which are indicators of
| ong-term and soneti nes short-term changes.



117. The wetland on the east-central portion of the proposed SR 44
wel [field site inundates to approximately six and one half inches. 1In the dry
season, the soils dry out to 0.15 feet bel ow | and surface.

118. In the wet prairie or wet grassy area, the water table seasonally
fluctuates between the hardpan layer of 2.2 feet bls and a tenth or two-tenths
of an inch above the surface as based on adventitious roots growing froma St
Johns wort plant species.

119. The water table fluctuations explain the seasonal high and the
seasonal | ow water el evations.

120. The factors which nost influence the wetlands and their hydrol ogy are
subsurface flow during the wet season, the runoff and direct rainfall

121. The proposed 1.43 ngd average daily w thdrawal for the proposed SR 44
wel [ field will not significantly and adversely affect these wetland comunities
because these wetl ands are al so underlain by a spodic horizon which, as in the
case of the Sansula wellfield wetlands, functions to provide |ateral novenent of
water into the wetl ands.

122. The predicted drawdowns for the proposed SR 44 wellfield will not
lower the water levels in these wetlands so as to prevent the spodic horizon
fromperform ng this function

123. The recommended withdrawal rate of 1.43 ngd for the proposed SR 44
wel I field reduces the opportunity for inpacts.

124. The part of the wellfield site where the greatest drawdown of 0.34
feet occurs is the furthest away fromthe majority of the wetlands on the site.

125. However, the wetland and soil types on the surface |ayer are
different than the wetland and soil types found at the Sanmsula wellfield site.

126. The District is reconmendi ng a punpage rate for the proposed SR 44
wellfield that would result in a maxi num .34 feet of drawdown in the surficial
aqui fer while recommendi ng a punpage rate that would result in a maxi num .7 foot
drawdown in the surficial aquifer for the Sanmsula wellfield.

127. The wetlands at the proposed SR 44 wellfield site do not have the
dense canopy as well as the accumul ation of muck soils in the surface that the
wet | ands at the Sanmsul a site have.

128. Additionally, the wetlands in the vicinity of the proposed SR 44
wel [ field site include herbaceous systens which tend to be shall ower systens,
not as deeply set as the forested cypress systens are, and therefore tend to be
nore sensitive to changes that occur in the top couple of inches of soil which
i s above the spodic horizon

129. Thus, the wetlands in the vicinity of the proposed SR 44 wellfield
woul d be significantly and adversely affected if the Conm ssion were permtted
to withdraw water at a punpage rate that would result in a drawdown of greater
that .34 feet.

130. The drawdowns upon whi ch the eval uation of potential wetland inpacts
are based are predicted drawdowns.



D. Mnitoring and Proposed Conditions

131. To provide additional assurance, the District has recomended a
series of permt conditions, nunbered 31 through 45 on the Conmi ssion Ex. 10-B
that will require the permttee to conduct extensive groundwater and surface
water monitoring, as well as vegetative nmonitoring in the vicinity of the
proposed SR 44 wellfield and the Sansula wellfield site. Condition nunber 31
identifies the overall program of wetland and ground and surface water
noni t ori ng.

132. Condition nunber 32 requires the permttee to install surficial
aquifer nmonitoring wells in the vicinity of the wellfield sites. These
monitoring wells will be constructed bel ow the spodic horizon and i nside and
outside the "area of concern” which is the area within the tenth of a foot
drawdown contour at the wellfield sites. This condition will enable the
District to anal yze how the proposed use is affecting the overall groundwater
| evel s unaffected by the spodic horizon

133. Placing these wells both inside and outside the area of concern will
allow the District to determne if any change in groundwater levels is due to
the wellfields or normal climatic patterns.

134. Condition nunber 33 will allowthe District to obtain a constant
record of information to anal yze what trends are occurring in the wetlands in
the wellfields and to have sufficient data during normal climatic variations of
the wet and the dry seasons to determ ne the presence of a trend.

135. The required period of record collection, defined in this condition
as the shorter of one cal endar year or one consecutive wet to dry season, is a
sufficient period of record collection because the purpose of this condition is
to obtain a picture in time of the existing conditions in the wetlands
surrounding the wellfields during the dry season and the wet season

136. Condition 33 requires the permittee to submt an annual hydrol ogic
report to the District. This is a sufficient tinme period of reporting because
t he purpose of the report is to allowthe District to accunul ate and assess an
entire year's of data or the entire dry to wet season variation. Wth the
annual report, any adverse wetl and vegetati on changes can be detected prior to
any permanent harmto the wetl ands.

137. Condition nunber 34 requires the pernmttee to install shallow
pi ezoneters and staff gauges in the nonitored and referenced wetl and areas. The
nmoni tored wetlands are the wetl ands inside the "area of concern.” The
referenced wetl ands are outside the "area of concern.”

138. Condition nunber 34 will allowthe District to analyze the hydrol ogy
above the spodic horizon. This in turn will allowthe District to evaluate the
hydr ol ogy of the nonitored wetl ands agai nst the hydrol ogy of the referenced
wetl ands to determne if any adverse inpacts are occurring in the wetlands due
to the wellfields' operation

139. Condition Nunber 35 requires the permttee to submt surveyed cross-
sections of each of the nonitored wetlands and the referenced wetl ands. Thi s
condition will allowthe District to receive a linear view of both the nonitored
and referenced wetl ands so that when the District receives the groundwater and
surface water information required by condition nunber 34, it can assign that



information to a picture, and know what the wetlands | ook |ike under varying
wat er condi tions.

140. Condition nunber 36 requires the permttee to select referenced
wetl ands simlar to the wetlands that are going to be nonitored in the area of
concern. This will ensure that the reference wetlands match vegetatively and
hydrologically with the wetlands that are being nonitored within the area of
concern

141. Condition nunber 37 requires the permttee to install rain gauges at
both wellfield sites. This will allowthe District to conpare rainfall to
groundwat er information and deternm ne what the relationship is between water
levels in the surficial aquifer and the anount of rainfall that has occurred.

142. Condition nunber 38 requires the pernmittee to nonitor, on a weekly
interval, the water levels in each of the nonitored wetlands and in the
referenced wetl ands and submit annual reports of this data.

143. Condition nunber 39 requires the permttee to install continuous
recorders on the staff gauges and piezoneters in the reference and nonitored
wet | ands. The information gathered will provide the District with detailed
records of the water fluctuations in these wetlands systens relative to rainfal
i nput .

144. Condition nunber 39 requires the permttee to submt annual reports
of the information gathered to the District. The annual report will allowthe
District to determine if any adverse trends are occurring in the wetlands. No
per manent adverse change could occur to the wetlands communities surrounding
either wellfield before the District receives this annual report.

145. Condition nunber 40 requires the permttee to conduct baseline water
quality nonitoring at each of the nonitored wetlands. |f any adverse change
does occur to the wetlands surrounding either wellfield, and if the permttee
chooses to mitigate for this adverse change by augnenting the wetl and systens,
then this permt condition will allow the District to ensure that the water used
to augnent those wetlands is of the same quality as the water currently found in
t hose wet !l ands.

146. Condition nunber 41 requires the permttee to initiate a baseline
vegetative nonitoring programof the nonitored and reference wetlands at both
wel [ fields.OThis condition will allow the District to have a vegetative picture
of the wetlands prior to any punpage.

147. Condition nunber 42 requires the permttee to conduct a vegetative
nmoni toring program of the nonitored and reference wetlands at both wellfields
with the initiation of wthdrawals.

148. Condition nunber 43 requires the permttee to provide a wetland
simlarity assessnent for both wellfields. The permttee nust conpare the
results of the wetland vegetative nonitoring program each year against the
basel i ne vegetative nonitoring of the same wetland and agai nst the vegetative
nmoni toring of the referenced wetl ands. This condition will assist the District
in determning if any adverse trends are occurring in the wetlands surroundi ng
ei ther wellfield.

149. Condition nunber 44 requires the permttee to create two duplicate
ref erence herbariumcollections of the flora present in the nonitored and



referenced wetl ands and the adjacent upland areas. This condition will ensure
that there is consistency in the vegetative identification throughout the
noni t ori ng program

150. Condition nunber 45 requires the permttee to nmtigate any harmto
the wetlands that is detected fromthe nonitoring required by other permt
condi tions. This condition does not require any particular formof mtigation

151. The wellfield withdrawal s at the projected rates and the suggested
permt rates should not have an inpact on threatened or endangered plant or
ani mal species in the Sansula wellfield area or the proposed SR 44 wellfield
ar ea.

152. The nonitoring programw || provide the data to determ ne on a short-
termor |ong-termbasis whether the punpage rates are causing inpacts.

153. Potential harmcan be mtigated by adjusting the quantities and
| ocations of w thdrawal.

V. ATTORNEY' S FEES AND COSTS

154. The Conmmi ssion seeks fees and costs from Petitioner pursuant to
Section 120.59(6), Florida Statutes (1991). Such entitlenment requires a show ng
that the Petitioner brought this case or filed a pleading for an inproper
pur pose.

155. Wiile the evidence does show that certain pleadings filed by
Petitioner (or his attorney who withdrew 24 hours prior to the beginning of the
heari ng) may have had as one purpose the delay of the hearing schedul ed for
March 24, 1992, the totality of the evidence establishes that Petitioner's
pur poses were not i nproper.

156. Section 403.412(5), Florida Statutes (1991), establishes the right of
any citizen of the state to intervene into "proceedings for the protection of
air, water, or other natural resources of the state frompollution, inpairnent,
or destruction . "

157. The actions of Petitioner in this proceeding were not clearly shown
to be for delay, harassment or other inproper purpose. |In fact, Petitioner
handl ed hinself well as a pro se litigant after his attorney's untinely
wi t hdr awnal .

158. If anyone acted with an inproper purpose in this proceeding, it was
Peter Belnmont, Nassau's attorney until he withdrew |l ess than 24 hours prior to
the hearing. The record shows that Bel nont entered into the representation of
Nassau with full know edge that he would seek all possible delays in the
proceedi ngs. He engaged in no preparation for the hearing and he | eft Nassau
unprepared also. Belnont's bad faith actions in this case however can only be
determ ned and renediated by the Florida Bar, not by the undersigned through an
award of fees and costs.

159. Finally, there has been no delay in these proceedings. The petition
was filed with DOAH on January 16, 1992. The District noved to consolidate it
with two ot her pending case set for January 20, 1992. Those cases were
voluntarily dismssed. An Initial Order was sent to the parties on January 21
1992, seeking suggested dates for the hearing. The hearing was set to begin
March 16, 1992, less than 60 days fromthe filing of the case. A one week



conti nuance was granted and the case was heard begi nning on March 24, 1992. |If
anyt hi ng, this case has proceeded expeditiously.

CONCLUSI ONS OF LAW

160. The Division of Admi nistrative Hearings has jurisdiction of the
parties to and subject matter of these proceedings. Section 120.57(1), Florida
St at ut es.

161. The District's regulatory authority over the Conmm ssion's application
for a CUP is governed by and subject to the provisions of Chapter 373, Florida
Statutes (1991), and Florida Adm nistrative Code Chapter 40C- 2, Florida
Adm ni strative Code.

162. The Commi ssion has the burden of proof to establish its entitlenent
to the requested permt. Rule 40C-2.301(7). Capeletti Brothers v. Departnent
of CGeneral Services, 432 So.2d 1359 (Fla. 1st DCA 1983).

163. Section 373.223(1), Florida Statutes, provides:

373.223 Conditions for a permt. --

(1) To obtain a permt pursuant to the
provi sions of this chapter, the applicant
must establish that the proposed use of

wat er :

(a) 1s a reasonabl e-beneficial use as
defined in s. 373.019(4);

(b) WII not interfere with any presently
exi sting |l egal use of water; and

(c) 1s consistent with the public interest.

164. "Reasonabl e-beneficial use" is defined in Section 373.019(4), Florida
Statutes, as

.the use of water in such quantity as is
necessary for econom c and efficient
utilization for a purpose and in a manner
which is both reasonabl e and consistent with
the public interest.

165. Rule 40C-2.301, F.A.C, provides in pertinent part:

(2) To obtain a consunptive use permt for

a use which will conmence after the effective
date of inplenmentation, the applicant nust
establish that the proposed use of water:

(a) is a reasonable beneficial use; and

(b) wll not interfere with any presently
exi sting |l egal use of water; and

(c) is consistent with the public interest.
(3) For purposes of subsection (2)(b) above,
"presently existing | egal use of water" shal
mean t hose | egal uses which exist at the tine
of receipt of the application for the
consunptive use permt.

(4) The following criteria nust be net in
order for a use to be considered reasonabl e
benefi ci al



(a) The use nust be in such quantity as is
necessary for econom c and efficient
utilization.

(b) The use nust be for a purpose that is
bot h reasonabl e and consistent with th

public interest.

(c) The source of the water must be capable
of producing the requested anounts of water.
(d) The environmental or econonic harm caused
by the consunptive use nust be reduced to an
accept abl e anount.

(e) Al available water conservation nmeasures
nmust be inpl enented unl ess the applicant
denonstrates that inplenmentation is not
econom cal ly, environmental ly or

technol ogically feasible. Satisfaction of
this criterion may be denonstrated by

i npl enent ati on of an approved wat er
conservation plan as required in Section
12.0., Applicant's Handbook: Consunptive Uses
of Vater.

(f) Wen reclainmed water is readily avail able
it must be used in place of higher quality

wat er sources unless the applicant denonstrates
that its use is either not econom cally,
environnental |y or technol ogically feasible.
(g) The lowest acceptable quality water
source including reclainmed water which is
addressed i n paragraph 40C 2.301(4)(f) above,
must be utilized for each consunptive use.

To use a higher quality water source an
appl i cant must denonstrate that the use of

all lower quality water sources will not be
econom cal ly, environmental ly, or
technol ogically feasible. If the applicant

denonstrates that use of a lower quality

wat er source would result in adverse

envi ronnent al inpacts that outwei gh water
savi ngs, a higher quality source may be
utilized.

(h) The consunptive use shoul d not cause
significant saline water intrusion or further
aggravate currently existing saline water

i ntrusion problens.

(i) The consunptive use should not cause or
contribute to fl ood damage

(j) The water quality of the source of the
wat er shoul d not be seriously harnmed by the
consunptive use

(k) The water quality of the receiving body
of water should not be seriously harnmed by the
consunptive use. A valid permt issued
pursuant to Rule 17-4.240 or Rule 17-4. 260,

Fl orida Admi nistrative Code, shall establish
a presunption that this criterion has been net.
(1) Al individual consunptive use permt
applicants must conmply with the nonitoring



requi renents in section 6.7.1, of the

Appl i cant's Handbook, Consunptive Uses of

Water, on or before January 1, 1994, unl ess

wai ved by the Governing Board due to extrene

har dshi p.

(5) (a) A proposed consunpti ve use does not neet

the criteria for the issuance of a pernt set

forth in Rule 40C 2.301(2) if such proposed

water use wll:

1. significantly induce saline water

encroachnent; or

2. cause the water table or surface water

| evel to be |lowered so that stages or

vegetation will be adversely and significantly

affected on | ands ot her than those owned,

| eased or otherw se controlled by the

applicant; or

3. cause the water table |level or aquifer

potentionmetric surface level to be |owered so

that significant and adverse inpacts wll

af fect existing |egal users; or
* * *

5. cause the rate of flow of a surface water

course to be | owered below a mni mum fl ow

whi ch has been established pursuant to Section

373.042(1), F.S.; or

6. cause the level of a water table aquifer

the potentionmetric surface |evel of an aquifer

source, or the water |evel of a surface water

source to be | owered bel ow a mini num | evel

whi ch has been established pursuant to Section

373.042(2), F.S.

166. The District has by rule adopted a presunption in Section 9.4.4 of
t he Applicant's Handbook that an interference with an existing | egal use occurs
when:

. the withdrawal capability of any

i ndi vidual withdrawal facility of a presently
exi sting | egal user experiences a 10% or
greater reduction in wthdrawal capability or
when the existing user experiences econom c
health or other type of hardship as a result
of the new use.

167. The second punp test conducted by the District established that the
drawdowns observed in honmeowners' wells were not interfered with to the extent
that a 10% reduction in w thdrawal capacity was observed. Wth the proposed,
reduced allocation for the Samsula wellfield, from2.59 ngd to 1.93 ngd, there
will not be interference with existing | egal users.

168. The District defines the public interest at Section 9.4.4 of the
Applicant's Handbook as:

those rights and clains on behal f of
people in general. In determ ning the public
interest in consunptive use permtting



deci sions, the Board will consider whether an
exi sting or proposed use is beneficial or
detrinental to the overall collective well
bei ng of the people or to the water resource
in the area, the District and the State.

This definition has two conponents which requires a determnation as to whether
the use is "detrinmental"” or "beneficial": 1) The overall collective well being
of the people; and 2) the water resource in the area, the District and the
State. As the findings of facts herein indicate, the proposed water use, as
condi tioned, will not be harnful to the water resources of the area, the
District or the State.

169. In the application of its permtting criteria, the District considers
the use of water for public supply purposes to be in the public interest. This
use proposed in the application is in the public interest.

Rul e 40C 2.301(2)(a), F.AC.

170. The amount of water requested here is reasonable for the purposes
i ntended. The popul ation figures are accurate. The per capita usage figures
for this service area, 103 gpcpd, are reasonable and within the range
contenpl ated by the District.

Rul e 40C 2.301(4)(b), F.AC.

171. The consunptive use is for a purpose which is both reasonabl e and
consistent with the public interest because: (1) use of water for public supply
purposes is in the public interest; (2) the water will used by the residents in
the Conmi ssion's service area for a variety of purposes, all of which are
accepted cl asses of use; and (3) the use is needed to provide additional sources
of potable water to the citizens of the Conmm ssion service area. Therefore, the
criteria of Rule 40C 2.301(4)(b) have been net.

Rul e 40C 2.301(4)(c), F.AC.

172. The APT, punp tests and historical records establish that the
Fl oridan aqui fer is capable of producing the requested anounts of water.
Therefore, the criteria of Rule 40C 2.301(4)(c) have been net.

Rul e 40C 2.301(4)(d), F.AC.

173. The proposed consunptive use will not cause econonmic harm and the
consunptive use as proposed and conditioned will prevent any environmental harm
In addition, the environnental harm has been reduced to an acceptabl e amount.
The existing allocation of Sansula wellfield has been reduced from2.59 ngd to
1.93 ngd. This reduces the inpacts on the surficial aquifer and wetlands. The
all ocation for the proposed SR 44 wellfield has been reduced from1.93 ngd as
requested to 1.43 ngd as proposed. Any environnental harmwhich may result from
the withdrawal quantities being recommended by the District has been reduced to
an acceptabl e anount because in the event the drawdowns in the surficial aquifer
are greater than the drawdowns being predicted by the District, the District is
recommendi ng a detailed wetland nmonitoring programwhich will detect any adverse
change occurring in the wetlands surrounding either wellfield. The District
will require the Conmission to mtigate for any adverse changes that do occur
No harmw || cone to the environment or to adjacent property owners as a result
of the Conm ssion's withdrawals as proposed by the District.



Rul e 40C 2.301(4)(e), F.AC.

174. The Conmi ssion's Water Conservation Plan insures that water is used
efficiently through xeriscape, system pressure nonitoring, neter rating and
public education prograns. Avail able water conservation and reuse nmeasures
which are financially, environnmentally and socially practicable have been and
are being utilized. Condition No. 22 of the Comm ssion Ex. 10-B requires the
Conmmi ssion to inplenment the Water Conservation Pl an, dated Decenmber 9, 1991
Therefore, the criteria of 40C 2.301(4)(e), F.A C., have been net.

Rul es 40C-2.301(4)(f) and (g), F. A C

175. The Commi ssion has denonstrated that it is using water |lower in
quality than potable water. The Conm ssion, through the reuse of reclai ned
water, will distribute reuse water to the nunicipal golf course, city hall and
city parks for irrigation. Lower quality of water will be used in place of
pot abl e water. Therefore, the criteria of 40C 2.301(4)(f) and (g), F.A C., have
been net.

Rul e 40C 2.301(4)(h), F.AC.

176. The Conmission has nmet this criteria based on the results of APT
tests at the proposed SR 44 wellfield and existing water quality data fromthe
Sanmsul a and d encoe wellfields. There will be no detrinmental inpacts to
existing legal users or to the public interest during the termof the permt
resulting fromany increase in chloride concentrations. The District's
recommended condition no. 25 requires the construction of nmonitoring wells to
nmoni tor chlorides and other water quality paraneters. The proposed permt
condition no. 5 can prohibit wthdrawals which would cause the water froma well
t hat causes changes in water quality. Therefore, the criteria of 40C
2.301(4)(h), F.A C, has been net.

Rul e 40C-2.301(4)(i), F.AC.

177. The consunptive use is a w thdrawal of groundwater for distribution
as a public water supply. Therefore, the use will not cause fl ood danage and
the criteria in Rule 40C 2.301(4) (i) is net.

Rul e 40C-2.301(4)(j), F.AC.

178. The water quality of the source of the water will not be harnmed. The
d encoe and Sansul a wel I fields have operated for forty (40) and ten (10) years,
respectively. By limting the withdrawal rates, the water quality at each
wel [ field has remained stable with no trend of degradation toward 250 ng/l| of
chlorides. Condition nos. 23, 25, 26, 27, 28 require the installation of
monitoring wells, collection of water quality sanples, netering and subm ssion
of reports. Deterioration, if any, in water quality will be detected so as to
prevent adverse water quality inpacts. No adverse water quality inmpact will be
caused by the proposed use; therefore, the criteria in Rule 40C 2.301(4)(j) are
met .

Rul e 40C 2.301(4)(k), F.AC
179. The receiving body of water for this use is the discharge point from

the wastewater treatnment plant. The Commi ssion has a valid permt pursuant to
Section 17-4.240, F.A C., which satisfies the criteria of Rule 40C 2.301(4) (k).



Rul e 40C-2.301(4)(l), F.AC.

180. Pursuant to condition nos. 27, 28, 29, and 30 on the permt, the
Conmmi ssion nmust nonitor the withdrawal quantity by submtting actual punpage
reports, as well as install, calibrate and use flow neters. Therefore the
criteria of 40C 2.301(4)(l), have been net.

Rul e 40C 2.301(5)(a), F.AC.

181. As a conplinment to the three standards set forth in Rule 40C
2.301(2), the Governing Board has determned that failing to neet six certain
criteria, due to their very nature, will cause a use to fail the three
referenced standards. These six criteria are set forth in Rule 40C
2.301(5)(a)1-6. See also 109.4.1, A-H The Comm ssion has denonstrated that
its proposed consunptive use has net these criteria for the foll owi ng reasons:

182. The Commi ssion has nmet the requirenment of Rule 40C 2.301(5)(a)l that
t he proposed use not significantly induce saline water encroachnent for the sane
reasons as set forth in the discussion of Rule 40C 2.301(4)(h) above.

183. The pernit application will be denied if it would all ow w thdrawal s
that would cause the water table or surface water level to be | owered so that
stages or vegetation will be adversely affected on | ands other than those owned,
| eased or otherw se controlled by the applicant. Based upon the field
i nvestigations, groundwater nodeling, and other analyses perfornmed by the
applicant and District, it is clear that there will be no significant reduction
in the water table or in any surface water body and that there will be no damage
to crops, wetlands, or other types of vegetation caused by the proposed use
what soever. The forested nature and heavy organic soil content of the wetl ands
surroundi ng the Sansula wellfield and the continuing presence of the spodic
hori zon in the wetlands surrounding both wellfields will prevent these wetlands
frombeing harnmed fromthe surficial aquifer drawdowns being predicted by the
District. Therefore, inpacts on-site and off-site have nmerged since there wll
be no inpacts in the imediate vicinity of the wellfield.

184. The District's recomended wetl and conditions will ensure that
wetl ands in and adjacent to the wellfield will be appropriately nonitored, and
if any problens arise, the necessary steps will be taken to maintain the health
of these wetlands. Therefore, the Comm ssion has established that the
requi renents of 40C-2.301(5)(a)2 are net.

185. The requirenents of Rule 40C 2.301(5)(a)3-6 are either nmet or are not
at issue in this proceeding.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
recommended that the St. Johns River Water Managenent District enter a Fina
Order GRANTING the Utilities Comm ssion of New Snyrna Beach's Consunptive Use
Permt, subject to the March 9, 1992 permt conditions proposed by the District
(Commi ssion's Exhibit 10-B)



RECOMVENDED this 13th day of May, 1992, in Tall ahassee, Florida.

DI ANE K. Kl ESLI NG

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 13th day of My, 1992.

APPENDI X TO RECOMMENDED ORDER, CASE NO 92-0246

The follow ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on the proposed findings of fact subnmitted by the
parties in this case.

Speci fic Rulings on Proposed Findings of Fact
Submitted by Petitioner, WIIiam Nassau

1. Each of the follow ng proposed findings of fact is adopted in substance as
nodi fied in the Recommended Order. The nunber in parentheses is the Finding of
Fact which so adopts the proposed finding of fact: 4(3) and 5(10).

2. Proposed findings of fact 1-3, 6-9, 11, 12, 14, 19, and 22 are subordinate
to the facts actually found in this Reconmended Order

3. Proposed findings of fact 13, 15-18, 20, and 21 are unsupported by the
credi bl e, conpetent and substantial evidence.

4. Proposed finding of fact 10 is irrel evant.

Specific Rulings on Proposed Findings of Fact
Submitted by Respondent, Utilities Comm ssion of
New Snyrna Beach

1. Each of the follow ng proposed findings of fact is adopted in substance as
nodi fied in the Recommended Order. The nunber in parentheses is the Finding of
Fact which so adopts the proposed finding of fact: 1-11(1-11); 13-19(15-21);
and 35(12).

2. Proposed findings of fact 12 and 20 are unsupported by the credible,
conpetent and substantial evidence.

3. Proposed findings of fact 32-34 are irrel evant.



4. Proposed findings of fact 21-31 and 36-111 are subordinate to the facts
actually found in this Recommended O der.

Specific Rulings on Proposed Findings of Fact
Submitted by Respondent, St. Johns River
Wat er Managenent District

1. Each of the follow ng proposed findings of fact is adopted in substance as
nodi fied in the Recommended Order. The nunber in parentheses is the Finding of
Fact which so adopts the proposed finding of fact: 1-21(22-46); 22(16); 23(7);
25(19-21); 29-31(12-14); and 32-142(43-153).

2. Proposed findings of fact 24 and 26-28 are subordinate to the facts actually
found in this Recommended Order.

COPI ES FURNI SHED:

W1 1liam Nassau
4680 Cedar Road
New Snyrna Beach, FL 32168

Nancy B. Barnard

Eric dsen

Attorneys at Law

St. Johns River Vater
Managenment District
P. O Box 1429

Pal at ka, FL 32178-1429

Roger Sins

Rory Ryan

Lynda Goodgane
Attorneys at Law
Hol | and & Kni ght
P. O Box 1526

Ol ando, FL 32802

Wayne Fl owers, Executive Director

St. Johns River Water Managenent
Di strict

P. O Box 1429

Pal at ka, FL 32178-1429

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS:

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



